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MR. JUSTICE HOLMES 


HE ninetieth birthday of a judge in active and brilliant 
service in the most important sphere of judicial activity is 
a unique event. In the case of Mr. Justice Holmes, we find it the 
welcome occasion for a tribute to his leadership in thought, and 
to his kindling spirit, rather than to his age. It is difficult for 
those who have the good fortune to be daily associated with him 
to think of his age, constantly fascinated as they are by his 
radiant vitality. I should not be willing to attempt, in a brief 
statement, an estimate of his judicial work, and I think that he 
would be the last to desire a superficial and undiscriminating 
appraisement. Nor am I one of those, in exploring that rich 
garden of utility and beauty, with its rare cultivation, who would 
be content merely with culling the roses that bloom among the 
thorns of dissent. To me, Mr. Justice Holmes is a prophet of the 
law. With profound knowledge of the past, his face is ever 
turned toward the future in an unquenchable eagerness to discern 
“with a sure aim the main chance of things as yet not come to 
life which in their seeds and small beginnings lie entreasured.” 
His vision is so keen that “he has but to open his eyes to see 
things in large relations.” 1 
Without undertaking to discuss his judicial opinions, I should 
like to give some idea of the impression that he makes upon those 
in close contact with him in laborious days. “He is great,” said 
Emerson, “ who is what he is from nature and who never reminds 
us of others.” Mr. Justice Holmes is unique, and description in 
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terms that may apply to others is inadequate. He comes to one 
always with the charm of mastery. He started with a compre- 
hensive and intensive investigation of early law, and of rudi- 
mentary institutions and concepts, and his studies made him pre- 
eminent among legal scholars, but the significant thing is that he 
mastered learning, and that learning did not master him. In 
the performance of his official duties, he is not simply conscien- 
tious, but astounding in his method by which he seems to inflict 
upon himself cruel and unusual punishment. When I returned 
to the Bench, I found him still carefully making extended notes 
while arguments were in progress —he is the only one of the 
Justices who does this — with the same close attention to detail 
in his synopsis that caused me to marvel twenty years ago. In 
the preparation of his opinions, or in correspondence, he never 
uses a stenographer. He has a fine scorn of facilities. But he 
never succumbs to material. He rises undismayed and trium- 
phant out of the welter of records and briefs and oral contentions. 
No one is more punctilious in complying with the demands of the 
routine of the Court. He abhors defaults of any sort even in the 
smallest matters. But in all this, he remains the master, obedient 
only to his own soul. Even as he turns to composition, he man- 
ages to escape the narrow confines of the technique of judicial 
production and is always ready, in the most dismal of controver- 
sies, with some apt phrase, fashioned with literary skill, which 
shoots out like the beam of a searchlight illuminating distant 
scenes. Industrious to a degree which makes his age incredible, 
finishing whatever is assigned to him with an amazing intensity 
and speed, he invariably comes off more than conqueror, and 
gives the impression of one who is almost playing with his great 
enterprise and making his heaviest labor but an avocation. 

The extraordinary thing is that he never seems to be bored by 
the unending and familiar task. For nearly fifty years he has 
been hearing arguments and deciding cases, but to each case he 
brings an undiminished interest and an unflagging zeal. I do 
not know that he would care to be accused of enthusiasm, and, 
of course, he has nothing in common with the unreflecting. But 
I find in his eager spirit a constant refreshment. He may not 
encumber his mind by following the newspapers, but no one is 
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keener to hear the latest word on anything of real importance 
or enjoys more heartily a good story or the play of wit. Within 
his breast he carries the secret of eternal youth, and he carries it 
with an incomparable grace. 

Devoid of arrogance, but with the just pride of a noble nature, 
he has beneath his judicial robe the chivalry of a knight, and 
sometimes I think that I can detect the sword. With his respon- 
sive nature and warmth of feeling, with the best of loyalties — 
to truth and friends — while he stands almost alone of his gen- 
eration, he is ever of the present, with a host of those who love 
him to take the places of those whom he has lost. Cicero said 
that the crown of old age is authority. Mr. Justice Holmes has 
that, but he has what is infinitely better—the deep affection 
of all who are privileged to know him. 


Charles E. Hughes. 


WasuincrTon, D. C. 
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MR. JUSTICE HOLMES 
On BEHALF OF THE ENGLISH JUDICIARY 


I DEEPLY regret that urgent political preoccupations prevent 

me from setting out in detail the high consideration in which 
Mr. Justice Holmes is held by the English judiciary. No Ameri- 
can judge of modern times is more widely known or more deeply 
venerated. His profound analytic power, his consummate schol- 
arship, his deep sense of the social welfare, have combined to 
make him a jurist whose name is entitled to rank with those of 
Mansfield, Jessel, and Bowen. Everyone concerned with the 
history of the Common Law knows the supreme importance of 
his contributions in this field. I value not less the way in which 
his work has been throughout permeated by a philosophic grasp 
of first principle, on the one hand, and of changing social con- 
ditions on the other. In this sense he has taught us all the manner 
in which law may be best adapted to new needs and new purposes. 
The record of his devotion to the service of jurisprudence is in- 
deed a noble achievement; and I am proud to associate myself 
with its eager recognition. 


Sankey, C. 


WESTMINSTER, ENGLAND. 
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On BEHALF OF THE ENGLISH BAR 































EN Chief Judge Cardozo was delivering his address last ‘ 
September at the Convocation of Columbia University at i 
which honorary degrees were conferred upon some of the members 
of the English Bench and Bar who were visiting America, I remem- 
ber particularly remarking a passage in which he said that “ Cita- if 
tion of American precedents, though not forbidden in the English 
courts, was a practice gently frowned upon, or at least not notice- 
ably encouraged.” 

In the case of Mr. Justice Holmes, however, the Bench and 
Bar have repudiated this unfortunate practise, for his judgments 
both as a Justice of the United States Supreme Court and as d 
Chief Justice of Massachusetts have been held to be as authorita- if 
tive as those of Marshall and Story. Moreover his famous book 
The Common Law is one of the few legal textbooks which the 
courts have recognized. 

But besides the practical service which Mr. Justice Holmes has 
rendered in formulating the principles of Anglo-American law, 
we owe to him an even greater debt. As lawyers we form a com- 
mon brotherhood, and the glory which he has shed directly upon | 
the American Bench and Bar has also been reflected to ours. His i 
courageous fight for truth, his insistence on vindicating the im- a 
partiality and fairness of the law, his defense of the weak and the 
oppressed, has redounded to the credit of all lawyers, whether 
they be American or English. Therefore, although Mr. Justice 
Holmes has never been a member of the English Bar, we claim 
the honour of saluting him as one of our brethren in the law, and 
on his ninetieth birthday we venture to send him our affection 
and good wishes. 





ota pee 


pate ter eS 


W.A. Jowitt. 


WESTMINSTER, ENGLAND, 
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MR. JUSTICE HOLMES * 


Tas av o’éraweoaiue ph Aiav NOyos 
und’ évéeds Todd’ arrodecaume THY XapLV; 
How can I praise thee, and not overpraise, 
And yet not mar the grace by stint thereof? 


EvuriPwes, IPxicENiA AT AULIs, 
translated by Arthur S. Way. 


the lips of eager youth comes at times the halting doubt 
whether law in its study and its profession can fill the need 
for what is highest in the yearnings of the human spirit. Thus 
challenged, I do not argue. I point the challenger to Holmes. In 
those hours of discouragement to which not even experience is a 
stranger, I feel at moments the same doubt, paralyzing effort with 
its whispers of futility, The distrust is shamed and silenced by the 
vision of a great example. 

Historian he is and scholar, a master of the learning of the law 
and of its traditional technique. High praise this would be for 
many. One almost feels the need of an apology in saying it of 
him, in saying it of one who is famed for so much else. There 
are things one takes for granted in those who stand upon the 
heights. The learning proper to his calling is visible at every 
turn, in his slightest work as in his greatest, yet a learning that 
knows its place, a learning subdued and harnessed to the service 
of philosophy. He may be groping for things vanished. He gives 
us glimpses of the things eternal. There are rifts in the common 
air that reveal an aether more luminous in the unmeasured depths 
beyond. Little side-remarks and comments, falling from his lips 
incidentally and casually, thrown off by the way in the discussion 
of a larger theme, have in them stuff sufficient for a treatise or a 
library. Who else has been able to pack a whole philosophy of 
legal method into a fragment of a paragraph, as in those rever- 
berating sentences on the opening page of his lectures on The 
Common Law, written in comparative youth a half century ago? 
One can not renounce the joy of quoting them, familiar though 





* This essay will be the introduction to a volume entitled Mr. Justice HotmeEs 
(Coward-McCann, Inc.). 
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they are. “ The life of the law has not been logic: it has been 
experience. The felt necessities of the time, the prevalent moral 
and political theories, intuitions of public policy, avowed or un- 
conscious, even the prejudices which judges share with their 
fellow-men, have had a good deal more to do than the syllogism 
in determining the rules by which men should be governed. The 
law embodies the story of a nation’s development through many 
centuries, and it cannot be dealt with as if it contained only the 
axioms and corollaries of a book of mathematics.” The student of 
juristic method, bewildered in a maze of precedents, feels the 
thrill of a new apocalypse in the flash of this revealing insight. 
Here is the text to be unfolded. All that is to come will be de- 
velopment and commentary. 

Flashes there are like this in his earlier manner as in his latest, 
yet the flashes grow more frequent, the thunder peals more 
resonant, with the movement of the years. At the outset he was 
more preoccupied with learning as a present end. One sees the 
marks of the preoccupation in the lectures on The Common Law; 
one sees it in other essays, the studies of early English equity, 
and of the law of executors and agents, and in many of the opin- 
ions written while he was still a judge in Massachusetts. This 
does not mean, indeed, that in seeking the present end he was 
forgetful, even at the beginning, of the relation of that end to 
others more nearly ultimate in value. History for him at all 
times has been something more than archaeology. He has relished 
the study of the past for its own interest and savor, but even more 
for its capacity to give coherence and significance to the study of 
the present. He has gone down into the depths, but he has re- 
membered that the depths are the foundations of the heights. 
Yet withal, a change of emphasis has declared itself with the 
passing of the years. As time goes on, he is less content than 
of old with adherence to a method whereby research into the re- 
cesses of the past holds the centre of the stage in the unfolding 
through the ages of the endless drama of the law. Perhaps this 
is merely because he has explored the depths already and wrung 
from their recesses whatever secrets they can tell. One seems 
to read in him at all events the tokens of a growing sympathy with 
the present and the future when their voices are heard decrying 
all this deference for things departed, are heard pleading with 
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some petulance their own capacity and privilege to hold the 
centre of the stage themselves. ‘It is revolting,” he responds, 
“to have no better reason for a rule of law than that so it was 
laid down in the time of Henry IV. It is still more revolting if 
the grounds upon which it was laid down have vanished long 
since, and the rule simply persists from blind imitation of the 
past. For the rational study of the law the black-letter man may 
be the man of the present, but the man of the future is the man 
of statistics and the master of economics.” * This in 1897, eleven 
years before the coming of Muller v. Oregon.’ In professing 
the new ardor, he can still be loyal to the old love. “ I have done 
some black-letter reading of my own,” he tells us in one of his 
addresses, though I quote him from uncertain and perhaps im- 
perfect recollection. One detects a lingering note of tenderness, 
a note halfway between pride and elegiac reminiscence. 

As historian and mere technician his place would be secure in 
any survey of the legal scene. But he has come in these later 
years to fill another place also, and that still more august. He is 
today for all students of the law and for all students of human 
society the philosopher and the seer, the greatest of our age in 
the domain of jurisprudence, and one of the greatest of the ages. 
So deeply infused is his philosophy into the texture of his creative 
work that to separate it from its setting, to make explicit what 
is implicit everywhere, is not an easy task, not easy because the 
light seems to lose a little of its mellow radiance when extracted 
and diverted into a concentrated ray. What is law? What is 
its origin? What are its capacities and its limits? What its 
ends and aims, the purpose of its being? In this complex modern 
world of ours, questions such as these are at the root of many 
a legal problem which to the thought of a simpler age could have 
been solved by a mere comparison of precedents without sum- 
moning divine philosophy. Our philosopher has known better. 
Zones, of course, there are where precedents are so controlling 
that choice is predetermined. These are the trodden highways, 
builded by the centuries, builded as long ago at times as the roads 
of ancient Rome. But highways are not everywhere. Once turn 





1 The Path of the Law, Cottectep Lecat Papers (1920) 167, 187. 
2 208 U. S. 412 (1908). 
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into the fields and you will hardly stir a step in the solution of 
a novel problem, in particular a problem in the domain of public 
law, without finding yourself face to face with queries that are 
ultimate. 

Is a legal concept a finality, or only a pragmatic tool? Shall 
we think of liberty as a constant, or, better, as a variable that 
may shift from age to age? Is its content given us by deduction 
from unalterable premises, or by a toilsome process of induction 
from circumstances of time and place? Shall we say that re- 
straints and experiments will be permitted if all that is affected 
is the liberty to act, when experiment or restraint will be for- 
bidden if the result is an encroachment upon liberty of thought 
or speech? In the development of a system of case-law is logic 
one organon among many, or an umpire that displaces rivals? 
Are the origins of a precept subordinate to its ends, or are ends 
to be sacrificed if to adhere to them is to be unfaithful to 
beginnings? 

I do not dare to say how Holmes would make answer to these 
queries or others like to them in spirit. All that I can say with 
certitude is that such queries are slumbering within many a 
common law-suit, which can be lifted from meanness up to dig- 
nity if the great judge is by to see what is within. I may think 
that I am able, however dumbly or intuitively, to divine the tenor 
of his answers, but safer it will be by the touchstones of a few 
examples to let him answer for himself. The examples that I 
choose are part of the common coinage of juristic thought, a little 
worn, some of them, in passing constantly from hand to hand, 
but recognized as legal tender wherever truth is sovereign. 

“The Fourteenth Amendment does not enact Mr. Herbert 
Spencer’s Social Statics.”* “While the courts must exercise a 
judgment of their own, it by no means is true that every law 
is void which may seem to the judges who pass upon it, excessive, 
unsuited to its ostensible end, or based upon conceptions of 
morality with which they disagree. Considerable latitude must be 
allowed for difference of view as well as for possible peculiar con- 
ditions which this court can know but imperfectly, if at all. 
Otherwise a constitution, instead of embodying only relatively 





3 Lochner v. New York, 198 U. S. 45, 75 (1905). 
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fundamental rules of right, as generally understood by all English- 
speaking communities, would become the partisan of a particular 
set of ethical or economical opinions, which by no means are held 
semper ubique et ab omnibus.” * ‘ When men have realized that 
time has upset many fighting faiths, they may come to believe 
even more than they believe the very foundations of their own 
conduct that the ultimate good desired is better reached by free 
trade in ideas —that the best test of truth is the power of the 
thought to get itself accepted in the competition of the market, and 
that truth is the only ground upon which their wishes safely can 
be carried out. That at any rate is the theory of our Constitution. 
It is an experiment, as all life is an experiment.”° ‘ When a legal 
distinction is determined, as no one doubts that it may be, between 
night and day, childhood and maturity, or any other extremes, a 
point has to be fixed or a line has to be drawn, or gradually picked 
out by successive decisions, to mark where the change takes place. 
Looked at by itself without regard to the necessity behind it the 
line or point seems arbitrary. It might as well or nearly as well 
be a little more to one side or the other. But when it is seen that 
a line or point there must be, and that there is no mathematical 
or logical way of fixing it precisely, the decision of the legislature 
must be accepted unless we can say that it is very wide of any 
reasonable mark.”*® “In the organic relations of modern society 
it may sometimes be hard to draw the line that is supposed to 
limit the authority of the legislature to exercise or delegate the 
power of eminent domain. But to gather the streams from waste 
and to draw from them energy, labor without brains, and so to 
save mankind from toil that it can be spared, is to supply what, 
next to intellect, is the very foundation of all our achievements 
and all our welfare. If that purpose be not public we should be at 
a loss to say what is.” * 

There is a famous passage in the essay on the Study of Poetry 
where Matthew Arnold tells us how to separate the gold from the 
alloy in the coinage of the poets by the test of a few lines which we 
are to carry in our thoughts. The lines that I have quoted from 





4 Otis v. Parker, 187 U. S. 606, 608-09 (1903). 

5 Abrams v. United States, 250 U. S. 616, 630 (1919). 

6 Louisville Gas Co. v. Coleman, 277 U. S. 32, 41 (1927). 

7 Mount Vernon Co. v. Alabama Power Co., 240 U.S. 30, 32 (1916). 
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a few opinions among many may do the like for those who would 
know the philosophic mind in law. How he views as from a peak 
the horizon of the lives of men, the whole scene of their activities 
with all its regions and its divisions, whether of nature or of art! 
There is the keenness of perception that marks the little barriers 
between one region and another, but along with this there is the 
humor, the charity, the sense of historic values, that recalls with 
plangent iteration how many another barrier, as lofty and 
intimidating, has been leveled to the dust. “I have labored 
carefully,” says Spinoza in that famous statement of his out- 
look upon life which time and repetition are without capacity 
to mar, “I have labored carefully not to mock, lament and 
execrate the actions of men; I have labored to understand 
them.” An echo of that cadence is sounding in our day and 
land. 

Men speak of him as a great Liberal, a lover of Freedom and its 
apostle. All this in truth he is, yet in his devotion to Freedom 
he has not been willing to make himself the slave of a mere 
slogan. No one has labored more incessantly to demonstrate the 
truth that rights are never absolute, though they are ever strug- 
gling and tending to declare themselves as such. “ There is noth- 
ing that I more deprecate than the use of the Fourteenth Amend- 
ment beyond the absolute compulsion of its words to prevent 
the making of social experiments that an important part of the 
community desires, in the insulated chambers afforded by the 
several States, even though the experiment may seem futile or 
even noxious to me and to those whose judgment I most respect.” ® 
He has known how to distinguish between one freedom and an- 
other. He has vividly perceived what was pointed out by 
de Tocqueville a century ago that one kind of liberty may cancel 
and destroy another, and that stronger even than the love of 
liberty is the passion for something different, different in name 
and yet at its core the same, the passion for equality. Restric- 
tions, vexatious if viewed alone, may be seen to be necessary in 
the long run “to establish the equality of position” ® in which 
true liberty begins. Many an appeal to freedom is the masquerade 





8 Truax v. Corrigan, 257 U. S. 312, 344 (1921). 
® Coppage v. Kansas, 236 U.S. 1, 27 (1915). 
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of privilege or inequality seeking to intrench itself behind the 
catchword of a principle. There must be give and take at many 
points, allowance must be made for the play of the machine, 
or in the clash of jarring rivalries the pretending absolutes will 
destroy themselves and ordered freedom too. Only in one field 
is compromise to be excluded, or kept within the narrowest limits. 
There shall be no compromise of the freedom to think one’s 
thoughts and speak them, except at those extreme borders where 
thought merges into action. There is to be no compromise here, 
for thought freely communicated, if I may borrow my own words, 
is the indispensable condition of intelligent experimentation, the 
one test of its validity. There is no freedom without choice, and 
there is no choice without knowledge — or none that is not illu- 
sory. Here are goods to be conserved, however great the seeming 
sacrifice. We may not squander the thought that will be the 
inheritance of the ages. 

No one has been able to combat more effectively than he the 
repression of a formula, the tyranny of tags and tickets. Is it a 
question of the competence of a legislature to respond by novel 
legislation to the call of an emergent need? Fettered by the word, 
we are too often satisfied to say that competence exists if it can 
be brought within a cliché, “ the police power” of the state; and 
at home in the protective phrase, we settle back at peace. Is it 
a question of the quality of the need, the pressure of the emer- 
gency, that will bring the power into play? We say the need 
must have relation to an activity “ affected with a public interest ”; 
and again at home in the protective phrase, we are happy in the 
thought that while we keep within that shelter there can come 
no damage to the state. The familiar form beguiles into an as- 
surance of security. Danger as well as deception may indeed be 
lurking ill concealed, danger as well as deception in a false ap- 
pearance of exactitude. The threat is too remote to jolt us out 
of the deeply-cloven ruts. In the end we may find we have been 
sinking a little deeper than we willed. For a cliché is not a bar- 
rier to power intent upon its aims, though sluggishness of thought 
may lead us for a season to act as if it were. A label is not a dyke 
or dam that will repel the onset of the flood —the rush of an 
emergent need — though it may breed a sense of safety tiil the 
flood has swept beyond. All this the great master has been quick 
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to see.*° He has seen it when, paternally indulgent, he has been 
willing for the hour to let the cramping phrases pass, to let them 
pass with a word of warning that the need may yet arrive to 
throw them over or expand them, to pull out of the rut at what- 
ever cost of pain and effort. The repetition of a catchword can 
hold analysis in fetters for fifty years and more.” 

There are other marks of greatness that even the briefest sur- 
vey will be reluctant to ignore. In our homage to the philosopher 
we must pause to pay homage to the literary craftsman. “I am 
studying law,” writes the youthful James Russell Lowell in a 
letter to a comrade, “ and shall probably become Chief Justice 
of the United States.” Unfortunately for the law, and perhaps 
also for the Chief Justiceship, he was enticed into the paths of 
literature, though every now and then one will find in his essays 
the phrases and allusions that bespeak the training of the lawyer. 
The professions look with jealous eyes upon genius and scholar- 
ship kidnapped and converted. “I wish,” says Leslie Stephen, 
“that Disraeli could have stuck to his novels instead of rising 
to be Prime Minister of England.” One does not need, when one 
thinks of Holmes, to lament the decline or the rise — according 
to one’s point of view — of a great writer into a jurist. One does 
not need to lament, for here is one who has known how to combine 
the two callings, and to combine them to the glory of each. Law 
in his hands has been philosophy, but it has been literature too. 
If any one has ever been sceptical of the transfiguring power of 
style, let him look to these opinions. They will put scepticism 
to flight. How compact they are, a sentence where most of us 
would use a paragraph, a paragraph for a page. What a tang 
in their pointed phrases; what serenity in their placid depths; 
what a glow and a gleam when they become radiant with heat. 
One almost writhes in despair at the futility, too painfully ap- 
parent, of imitation or approach. These qualities of style are 
visible, of course, when he has spoken in great causes. What in- 
terests me as much is to find them as clearly visible in causes 
less pretentious, causes that to an art less consistent or fastidious 





10 See, e.g., Frost v. California, 271 U. S. 583, 600 (1926); Tyson & Bro. v. 
Banton, 273 U. S. 418, 445 (1927); Liggett Co. v. Baldridge, 278 U. S. 105, 114 
(1928) ; cf. Law in Science and Science in Law, CottecTep LEGAL PAPERS 210, 230. 
11 Law in Science and Science in Law, CoLtecTED LEGAL PAPERS 210, 230. 
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might have seemed trivial and humble. He has known that great- 
ness in such matters can be independent of the stakes. “Great 
cases,” he tells us, “are called great, not by reason of their real 
importance in shaping the law of the future, but because of some 
accident of immediate overwhelming interest which appeals to 
the feelings and distorts the judgment.” ** Many a time, in turn- 
ing the pages of an opinion devoted to a humdrum theme, some 
problem perhaps of contract or of negligence, I have come across 
a winged sentence that seemed with its wings to chase obscurity 
away. Curious, I have gone back to the beginning, to find the 
name of Holmes. 

There is a fine conscience in such matters, a conscience that is 
scornful, even in trifles, of work lower than one’s best. Not even 
the draftsman of an ordinary lease, we are reminded by Sir 
Frederick Pollock, can produce really good work “ unless he has 
a share of artistic feeling in the eminent sense, and takes a 
certain artistic pride in the quality of his workmanship, apart 
from the reward he will get for it.” More recently Dr. White- 
head has been preaching the same lesson. “Style,” he says, “is 
the ultimate morality of mind.” “The administrator with a 
sense of style hates waste; the engineer with a sense of style 
economizes his material; the artisan with a sense of style prefers 
good work ”’; to which we may add that the judge with a sense 
of style will balk at inaccurate and slipshod thought. Style is 
thus a form of honor and courage, just as, Santayana tells us, 
is the pursuit of truth always. One can not read these opinions 
without seeing honor and courage written down on every page. 

The calendar tells us he is old, as longevity is reckoned by 
the generations that wither like the grass. So, I suppose, he 
is, for the volume following this preface has been planned to 
be a tribute of devotion at the end of ninety years. One speaks 
a commonplace, however, when one says that his spirit is still 
young. Perhaps we may find in his own words the key to the 
mystery, or at least the keynote of his thought. ‘One of my 
favorite paradoxes,”’ he writes in a letter to a friend, “is that 
everything is dead in twenty five (or fifty) years. The author no 
longer says to you what he meant to say. If he is original, his 





12 Northern Securities Co. v. United States, 193 U. S. 197, 400 (1904). 
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new truths have been developed and become familiar in im- 
proved form— his errors exploded. If he is not a philosopher 
but an artist, the emotional emphasis has changed.” There is 
little danger that a mind impressed so deeply with a sense of 
the transient and ephemeral in the achievements of the human 
spirit will lose the spring of its fine coils with the rust of the 
corroding years. 

Reading these pages over, I am haunted by the fear that I may 
have given an impression of aloofness, of a being less or more than 
human. Those of us who know him can bear devoted witness 
that the impression, if given, would be woefully at odds with 
truth. A majestic intellect is there, as any one would know 
after the privilege of the barest glimpse. Wit there is too, 
and eager interest, and nimbleness of thought and fancy. But 
there are many things besides. Serenity is there, and gentle- 
ness, and most of all benignancy —the benignancy of a soul 
that has fashioned its own scale of values, and in those deeply 
graven markings has found the quietude of peace. Not even 
benignancy, however, sums up the tale of the impression. A 
pervasive sense one has of something not to be defined, a quality 
which, for lack of a better term, one may speak of as simplicity. 
I do not mean that he is without the pride of mind inseparable 
from gifts so rare. No one favored so superbly by the gods and 
the muses could be lacking altogether in a sense of his own 
powers. The knowledge has not saved him from something like 
a shy distrust, a questioning and a doubting, as if he felt the 
need to reassure himself that in looking into his own soul he 
was viewing something more than the gleam of a mirage. Sceptic 
of many things, of many boasted certainties, he is sceptic even of 
himself. 

Among my hoarded treasures is a letter from his hand. He 
has given me his consent to quote from it. “I always have 
thought,” he writes, “‘ that not place or power or popularity makes 
the success that one desires, but the trembling hope that one has 
come near to an ideal. The only ground that warrants a man 
for thinking that he is not living the fool’s paradise if he ventures 
such a hope is the voice of a few masters. . . . I feel it so much 
that I don’t want to talk about it.” This from the great over- 
lord of the law and its philosophy. 
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One does not know where to match the thought in its per- 
fection and engaging modesty unless in the “ trembling hope ” of 
another worshipper of truth and beauty. The wistful words of 
Keats re-echo through the spaces of a century. “I think I shall 
be among the English poets after my death.” 

There was no “fool’s paradise” for Keats, nor will there be 
for Holmes. 


Benjamin N. Cardozo. 
New York City. 
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I FIND myself in some difficulty in complying with your request 
to say something on this occasion. To frame a considered 
estimate of my friend Mr. Justice Holmes’ work and its value 
would not be possible for me—nor, I think, for any man — 
within the time allowed. You know, of course, that I do not pre- 
tend to be impartial. On the whole I will take refuge in falling 
back upon the past. 

It may be of some little interest to my learned friends in New 
England if not in any wider circle to recall the memory of what 
I said about Holmes on The Common Law when it was new, 
in an article in the old Saturday Review, necessarily unsigned 
according to the custom of most journals at that time. It was 
a time, let me remind your younger readers — A.D. 1881 to wit 
—when English-speaking law schools were in their infancy 
and serious law reviews, in English at any rate, not yet born, 
when current textbooks were with few exceptions merely 
empirical, and most practising lawyers believed that law could 
be learnt only by rule of thumb (as some still do) and 
that professed teachers of law were no better than impostors 
(as indeed some were not). Here follow some of the words I 
wrote then. 

“Mr. O. W. Holmes’s simple and general title covers something 
quite different from the string of maxims and rules, supported 
by more or less relevant examples and more or less plausible 
reasons, which we have to be content with in most legal exposi- 
tions. He gives us a searching historical and analytical criticism 
of several of the leading notions of English law; not an anti- 
quarian discussion first and a theoretical discussion afterwards, 
but a continuous study in the joint light of policy and history. 
He shows us how dimly felt grounds of expediency, struggling 
with traditional rules of which the real grounds were mostly 
forgotten, have issued in the establishment of principles which 
are now capable of being expressed in a rational form for the 
most part, though many minute irregularities in their application, 
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and now and then downright anomalies, preserve the memory 
of conflict and compromise.” — My young friends who were born 
in the twentieth century, does this now read to you like common 
learning? If it does, you have Mr. Justice Holmes to thank for 
it more than any other man. 

I went on to mention the chapters on the grounds of liability 
in general (Lectures II, III, IV) as being to my mind the best 
part of the book, and summarized their doctrines. ‘ Blame- 
worthiness [in criminal law] is the ultimate ground of liability, 
but the actual measure of liability is not what is blameworthy in 
the particular individual, but what would, in his circumstances, 
be blameworthy in a man of ordinary knowledge and capacities 
[et inde vide plura postea per Holmes, J., in Commonwealth v. 
Pierce, 138 Mass. 165, 180 (1884)]. An external standard of 
conduct is established, to which the subject is bound to come up 
at his peril. Whether it has been conformed to in a particular 
case is a question in general independent of the person’s actual 
state of mind. . . . If he had a chance sufficient for a reasonable 
man he is liable, notwithstanding that his individual ability or 
perceptions were not up to the average. ... Mr. Holmes goes 
on to show that the same principle of the external standard holds 
in the theory of civil wrongs, and particularly in that much con- 
fused subject [as it was fifty years ago] the law of negligence. 
What the law means by negligence, he strongly points out, is not, 
as assumed by some modern teachers [and still maintained by a 
few], a state of the party’s mind. This is more clearly seen by 
taking it as what it really is, a negative term. Negligence is the 
want of diligence. But diligence is not something in the party’s 
mind; it is a matter of external conduct, the actual exercise of a 
certain measure of intelligence and caution.” 

Finally I wrote: “ Altogether, Mr. Holmes’s book will be a 
. most valuable—we should almost say an indispensable — com- 
panion to the scientific student of legal history.” The prophecy 
has been fulfilled, and I suppose the event appears to our younger 
brethren as quite in the natural or even necessary course of 
things. In fact it did not come about immediately. A certain 
library committee, presumably composed of learned persons, 
actually refused to buy The Common Law. There is no reason 
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to name it. So I take a certain satisfaction at this day in having 
prophesied not only aright but speedily and confidently. 

Mr. Justice Holmes did not invent the external standard of 
prudence or discover the Reasonable Man. They may be traced 
through our medieval sages and the canonists to the classi- 
cal Roman lawyers, back to the Greek philosophers, especially 
the Stoics, and ultimately to Aristotle; and the doctrine was 
enounced in a practical form by English judges of the nineteenth 
century, to whom due honour is rendered in The Common Law. 
But Holmes was the first to perceive the far-reaching importance 
of the doctrine and to set it forth in an orderly and convincing 
exposition. The like observation might be made on several other 
matters discussed in The Common Law. 

Concerning Mr. Justice Holmes’ judicial opinions Professor 
Frankfurter lately said, consciously or unconsciously using a 
classical figure of Eastern poetry: “To consider Mr. Justice 
Holmes’ opinions is to string pearls.” But so large a number of 
those opinions deal with questions peculiar to American consti- 
tutional law that an English workman is hardly competent to 
handle them. Also much has already been written, and very well 
written, about them. I will, therefore, within my proper limits, 
only give thanks for two pretty recent contributions to sound 
learning in questions of pure common law. United Zinc & 
Chemical Co. v. Britt, 258 U.S. 268 (1922), gave a timely check 
to the persistent attempts made through a long course of years 
to deny, in effect, that a child below the age of discretion can 
in any circumstances be a trespasser. Our House of Lords has 
taken the same line in Robert Addie & Sons (Collieries) v. Dum- 
brech, [1929] A. C. 358. And in Baltimore & Ohio R. R. v. 
Goodman, 275 U.S. 66 (1927), the Court, per Holmes, J., tend 
to remind every man who drives or walks over a grade crossing 
that he must stop for the train, not the train stop for him, and 
he must use reasonable caution accordingly. Why this decision 
surprised any one I can not understand. 

Some people seem to think that Mr. Justice Holmes is always 
dissenting. Does he really dissent much oftener than his learned 
brethren, or is the impression due to the weight rather than the 
number of the dissents? I read in an able tract I have already 
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cited that nearly one fifth of Mr. Justice Miller’s opinions were 
dissenting ones. Being acquainted with only a fraction of Mr. 
Justice Holmes’ opinions I can not guess what the result of similar 
computation would be. As to those I do know I have found that, 
whether they speak with the voice of the Court or only with his 
own, I almost always agree with them. But, as I said at the outset, 
I am not impartial. 
Frederick Pollock. 


Lonpon, ENGLAND. 
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THE CALL FOR A REALIST JURISPRUDENCE 


A CRITIC of nineteenth-century historical jurisprudence used 
to deplore that Savigny had not studied under Savigny in his 
youth. He had been trained in the eighteenth-century natural 
law and was unable to get away from certain presuppositions and 
modes of thought which his training had made part of his juristic 
make-up. Those of us who were brought up in the analytical and 
historical jurisprudence of the last century may well bear this in 
mind as we read and seek to appraise the work of the on-coming 
generation of American law teachers. Very likely our uncon- 
scious measure may be that of a philosophy and psychology and 
legal science of the past, whereas they are struggling to put things 
in terms of the philosophy and psychology of today, and thus to 
set up a legal science for the twentieth century. 

Hence I approach the subject of the call for a realist jurispru- 
dence, insistent on the part of our younger teachers of law, with 
some humility. But here is an important movement in the science 
of law, and it behooves us to understand it and be thinking 
about it. 


I 


First, then, what is meant by realism in this connection? As I 
read them, the new juristic realists hardly use realism in a techni- 
cal philosophical sense. They use it rather in the sense which it 
bears in art. By realism they mean fidelity to nature, accurate 
recording of things as they are, as contrasted with things as they 
are imagined to be, or wished to be, or as one feels they ought to 
be. They mean by realism faithful adherence to the actualities of 
the legal order as the basis of a science of law. But a science of 
law must be something more than a descriptive inventory. There 
must be selection and ordering of the materials so as to make them 
intelligible and useful. After the actualities of the legal order 
have been observed and recorded, it remains to do something 
with them. What does realism propose to do with them which 
we had not been doing in the past? What are the features of the 
program of the new realists which make it one of juristic realism? 
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Let us consider first the program of faithful adherence to 
actualities, and then the program of doing something with them 
when observed and recorded. The former would think of juris- 
prudence as an organized body of knowledge with respect to the 
phenomena of social control through politically organized society, 
treating of the phenomena themselves rather than preconceptions 
of what they must be or ought to be. But there is nothing new in 
the assumption of those who are striking out new paths of juristic 
thought that those who have gone before them have been dealing 
with illusions, while they alone and for the first time are dealing 
with realities. The rationalists put forward the same claim. 
They claimed to stand upon a solid and unchallengeable ground of 
reason in contrast to an illusion of authority and the broken down 
academic fiction of continuity of the empire on which the medieval 
conception of the binding force of the corpus juris had been built. 
When Kant’s critical philosophy undermined this supposed solid 
foundation, the historical jurists came forward with a claim of 
substituting for the illusion of reason the reality of experience. 
Historical study of experience of adjusting human relations was 
to show us the course of unfolding of the idea, which alone had 
significance, as contrasted with the eighteenth-century illusion 
of a natural law discoverable by sheer reason. Next the analytical 
jurists made a like claim. They made no pretense of considering 
what had been or what would be or what ought to be. It was 
their boast that they treated of what was. They proceeded on the 
basis of “the pure fact of law.” They had to do with the actual 
rules actually obtaining in the administration of justice in a given 
time and place in contrast to subjective speculations as to what 
rules of law should be, or deductions from what they had been. 
And then came the positivists. They too stood and stood alone on 
a solid ground of reality. To them reality was in laws of social 
and legal development discoverable by observation of social and 
legal institutions among all peoples. Our new realist rejects all 
these conceptions of juristic reality. Reason is an illusion. Ex- 
perience is not the unfolding of an idea. No “ pure fact of law” 
is to be found in rules since the existence of rules of law, as any- 
thing outside of the books, is an illusion. Nor have we observed 
the phenomena of legal institutions among all peoples with 
- sufficient accuracy and objectivity to be in a position to formu- 
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late any laws of legal development therefrom. One may con- 
cede this and yet be skeptical as to the faith in ability to find 
the one unchallengeable basis free from illusion which alone 
the new realist takes over from the illusion-ridden jurists of the 
past. 

If recent philosophy teaches aright, there is no absolute reality. 
What test of reality may a modern relativist assert in jurispru- 
dence other than significance? But there is no absolute signifi- 
cance. Significance is significance for or in relation to something. 
Is not a valuing in terms of significance for the ends of the legal 
order (as the social utilitarians see it) or a valuing and defining of 
ends with reference to significance for civilization (as the Neo- 
Hegelians see it) as real as a looking at single phenomena as 
significant in their uniqueness or at the alogical element in 
judicial or legislative or juristic behavior as more significant than 
the logical? As in the disputes of diverse schools of jurists in 
the past, the difference today is one of emphasis. Received ideals, 
conceptions, the quest for certainty and uniformity, an authorita- 
tive technique of using authoritative legal materials, settled legal 
doctrines and modes of thought, and a traditional mode of legal 
reasoning are actual and everyday phenomena of the legal order. 
The question at bottom is whether a faithful representation of 
realities shall paint them in the foreground or instead shall put in 
the foreground the subjective features in the behavior of particu- 
lar judges, the elements in judicial action which stand in the way 
of certainty and uniformity, the deficiencies of the received tech- 
nique, the undefined edges and overlappings of doctrines and the 
deficiencies of legal reasoning. Emphasis on the fallings short 
of these instruments is useful in that it shows us what we have 
to do in making them more effective, or in making their workings 
more in accord with the ends of law, or in finding better instru- 
ments to take their place. The new realists have been doing 
good work at this point. But such critical activity, important as 
it is, is not the whole of jurisprudence, nor can we build a science 
of law which shall faithfully describe the actualities of the legal 
order and organize our knowledge of these actualities, merely on 
the basis of such criticism. There is as much actuality in the old 
picture as in the new. Each selects a set of aspects for emphasis. 
Neither portrays the whole as it is. 
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Let it be repeated. Faithful portrayal of what courts and law 
makers and jurists do is not the whole task of a science of law. 
One of the conspicuous actualities of the legal order is the im- 
possibility of divorcing what they do from the question what they 
ought to do or what they feel they ought todo. For by and large 
they are trying to do what they ought to do. Their picture of 
what they ought to do is often decisive in determining what they 
do. Such pictures are actualities quite as much as the materials 
of legal precepts or doctrines upon which or with which they 
work. Critical portrayals of the ideal element in law, valuings of 
traditional ideals with respect to the actualities of the social and 
legal order, and the results to which they lead in the social and 
legal order of today, are as much in touch with reality (i.e., have 
to do with things of at least as much significance for the legal 
order) as psychological theories of the behavior of particular 
judges in particular cases. 

There is nothing upon which the new realist is so insistent as 
on giving over all preconceptions and beginning with an objec- 
tively scientific gathering of facts. As the analytical jurist insisted 
on the pure fact of law he seeks the pure fact of fact. But facts 
occur in a multifarious mass of single instances. To be made 
intelligible and useful, significant facts have to be selected, and 
what is significant will be determined by some picture or ideal of 
the science and of the subject of which it treats. Thus precon- 
ceptions will creep in and will determine the choice of pure fact 
of fact as they determined the pure fact of law of the analytical 
jurist. The new realists have their own preconceptions of what 
is significant, and hence of what juristically must be. Most of 
them merely substitute a psychological must for an ethical or 
political or historical must. 


II 


Except as they sometimes take form and content from some 
one masterful leader, new movements in any field of learning do 
not acquire a detailed and officially orthodox creed in their forma- 
tive period. Hence it is unfair to take any one item, or even set 
of items, from one or more of its adherents and assume that it may 
be fastened upon the formative school as characteristic dogma. 
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But five items are to be found so generally in the writings of the 
new school, that one may be justified in pronouncing them, or 
most of them, the ideas of current juristic realism: 

(a) One of the most common is faith in masses of figures as 
having significance in and of themselves. The single instance 
may or may not have significance, according to the purpose for 
which or comnection in which we consider it. So with the mass 
or aggregate of single instances. If, for example, we are studying 
congestion of the criminal dockets in certain parts of the country, 
and its effects upon the enforcement of a particular law, and find 
that in those places the percentage of sentences to imprisonment 
runs from 4. to 6., whereas in the country at large it is 41, these 
figures throw much light upon the workings of “ bargain days ” 
and “ cafeteria courts.” Of themselves they mean nothing. They 
get their significance from the connection in which they were 
sought for and the conclusion, probably reached in the first 
instance on another basis, which they confirm. Masses of figures 
do not make a piece of work scientific. But a scientific inquirer 
may have an idea which he can fortify or confirm by knowing 
where and how to find a mass of figures significant for his pur- 
pose. Very little experience of using current official statistics is 
required to convince that statistics gathered for no purpose 
beyond filling a report with impressive tabulations are seldom 
valuable for anything else. I would not for a moment belittle 
the importance of bringing together information as to exactly 
how legal precepts and doctrines and institutions are functioning. 
But statistics on these subjects are not the only objectively ascer- 
tainable data available to the jurist. In the reported decisions of 
the past we have a record of experience in the administration of 
justice, of how precepts or doctrines or institutions have worked 
or have failed to work, and of how and why they came to be 
formulated or shaped as we find them, which is as solid a basis 
for objectively scientific study as any mass of figures can be. 
I would not give over the quest for significant statistics. On the 
contrary, we need urgently to replace the present crude and often 
pointless official compilations put forth by bureaus and depart- 
ments, national and state. But when we get them they will simply 
afford additional material. Chiefly we shall have to understand 
the doctrinal and institutional and legislative materials which 
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have come down to us, both in their workings and in their possi- 
bilities, using such statistics as we find or may gather as helps 
toward that understanding. 

(b) No less common is belief in the exclusive significance or 
reality of some one method or line of approach. One of these, 
much insisted on, is exact terminology. The analytical jurists 
and the Pandectists, we may remember, laid stress upon this also. 
But I venture to think that the utility of precise terminology and 
exact meanings is more in connection with differentiating prob- 
lems from pseudo-problems and with formulation of results than 
in providing solutions. None of the fundamental problems of 
jurisprudence is solved by terminology, while there have been 
signs that rigid terminology has been used to create an appear- 
ance of solution of questions which have been left untouched at 
the core. 

Another such mode of approach, much in vogue on the Con- 
tinent, is the assumption of a normative science as something 
differing from other bodies of knowledge in that it starts with 
postulates where they start with observation. Thus we are to get 
a science of pure law, divorced from all subjective speculation, 
since when the postulates are once settled everything will flow 
from them with the inevitableness of a mathematical demonstra- 
tion. In such a view reality is in mathematical and logical rela- 
tions and not in the recorded or observed phenomena of justice. 
A strong group are asserting this as the one necessary starting 
point of jurisprudence. 

Still another, strong in the United States, seeks a science of law 
analogous to mathematical physics, and would refuse the name 
of science to a body of knowledge, or the epithet scientific to a 
method which does not conform to that type. It is conceived that 
observation of the phenomena of administration of justice, car- 
ried on objectively and scientifically, may give us formulas as 
rigidly exact and free from any personal or subjective element, 
either in formulation or application, as, for example, those em- 
ployed by the engineer. It is argued that the only objectively 
valid phenomena are those discoverable by statistical investiga- 
tion of the operations of judicial institutions, and the one valid 
method is a formulation of exact propositions on the basis thus 
afforded. 
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In the social sciences we must consider how men do act (or if 
one prefers, behave) in their relations and contacts with others, 
how they ought to act in those relations and contacts in order to 
maintain, further, and transmit civilization, and how to insure, 
as far as may be, by social, economic, political, and legal institu- 
tions or by ethical precepts, a correspondence of what takes place 
with what ought to be. In the narrower field of judicial applica- 
tion of law we must consider how judges do decide, how they 
ought to decide to give effect to the ends of the legal order, and 
how to insure as far as may be the decisions that ought to be. 
Undoubtedly the gathering of statistics can show us much as to 
how justice is administered, and how and how far legal precepts 
are observed and enforced. But they are expected also to show how 
justice must (in a psychological sense) be administered, and so 
to dispense with the question how it ought to be administered. 
This question of ought, turning ultimately on a theory of values, 
is the hardest one in jurisprudence. Those who long for an exact 
science analogous to mathematics or physics or astronomy have 
been inclined to seek exactness by excluding this hard problem 
from jurisprudence altogether. But such a jurisprudence has 
only an illusion of reality. For the significant question is the 
one excluded. 

Thus there are three points to be made with respect to the 
conception of jurisprudence in terms of a physical science. For 
one thing, the physics of today has more margin for contingency 
and a larger speculative element than this conception postulates. 
Again, judging the conception by its results with respect to the 
ends of law, it seems to lead back to the juristic pessimism of the 
historical school and the nineteenth-century positivists. Its ad- 
vocates are prone to regard the harnessing of internal nature to 
man’s purposes, which along with the harnessing of external nature 
had been taken to be the basis of civilization, as an illusion so 
far as it is sought to be brought about deliberately and of set pur- 
pose. They are likely to hold that it must come about through 
psychological or economic laws, operating behind the scenes and 
beyond the reach of conscious human effort. 

What is more important, however, there is a significant differ- 
ence between the formulas of the engineer and the formulas of 
social control of which legal formulas are a specialized type. 
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Legal formulas, or at least those to be found in the reports and 
the commentaries on legislative texts, are formulations of experi- 
ence no less than those of the engineer. The materials of legal 
experience are as objective and as valid for scientific treatment as 
those of engineering experience. The difference is that legal for- 
mulas are put to a test to which the engineer’s formulas are not 
subjected. Legal formulas seem to have hazy and indefinite 
limits, and engineering formulas sharp and definite limits, because 
the former operate to restrain behavior, while the latter are used 
to make action possible. It is true, as will be considered pres- 
ently, a type of new juristic realist would treat legal formulas as de- 
vices to permit of action. But this is largely a way of saying that 
in the endeavor toward a maximum of free individual self asser- 
tion, a competition of legal formulas and choice from among them 
may enable certain items of behavior to escape application of an 
inconvenient formula. The net result of legal formulas is re- 
straint of behavior, while that of engineering formulas is to 
make action possible. Hence men are forever pushing to the 
extreme limits of legal formulas, while engineers steer a conserva- 
tive middle course between the limits of their formulas. In each 
case the formula on its face is definite enough. In the legal for- 
mula this definiteness is put to severe test by a steady current of 
behavior seeking to stretch the formula to the utmost. But no 
engineer or architect or builder would think of building to the 
theoretical limits of strength of materials. As a matter of course 
he builds well within them, and so we are able to contrast the cer- 
tainty of his results with the relative uncertainty of legal results 
in action. This is not due to a more exact science or more strictly 
scientific method in the one case than in the other. In both cases 
experience has been formulated in rules which are valid enough at 
the core and indefinite or contingent enough in application at the 
limits. The difference lies in the nature of the tasks imposed upon 
the respective formulations of experience, whereby the contingent 
features in the application of the one are tried continually while 
those of the other are rarely developed. Application is relatively 
a simple problem for engineer or architect or builder. It is one 
of the most difficult problems of judge and jurist. 

Another mode of approach to jurisprudence, often asserted to 
be the one path to reality, is psychological. Psychological ex- 
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posure of the réle of reason in human behavior, of the extent to 
which so-called reasons come after action as explanations instead 
of before action as determining factors, has made a profound 
impression upon the rising generation of jurists. It has led many 
of them to insist on the non-rational element in judicial action as 
reality and the rational as illusion. In contrast to the nineteenth- 
century emphasis on certainty and uniformity and ignoring of the 
continual fallings short of those ideals, they emphasize the uncer- 
tainties, the lack of uniformity, and the influence of personal and 
subjective factors in particular cases. This leads us to a related 
characteristic of the new juristic realism. 

(c) Along with the assertion that the sole valid approach is by 
way of psychology goes usually a presupposition that some one 
psychological starting point is the unum necessarium, and that a 
science of law which makes use of any other type or theory of 
psychology is unscientific and illusory. There is nothing new in 
the spirit of this presupposition. It is in the right line of descent 
from the successive fashions in the social sciences a generation 
ago. The analogy of mathematical astronomy, with which the 
founder of sociology began, was succeeded in turn by the bio- 
logical analogy —by the analogy of embryology or theories of 
struggle for existence — by the descriptive sociology, and by the 
older social psychologies. The adherents or promoters of each of 
these were as sure that they alone were on the one true path and 
that all others were groping in deep Cimmerian darkness as those 
who are in the van of the latest realist or scientific movements in 
jurisprudence today. What is common to all these fashions of 
juristic thought is dogmatic belief in one way of organizing 
knowledge about the legal ordering of society. There is little 
warrant in modern philosophy for this belief in the one straight 
and narrow path, which, indeed, is a left-over from the idealist 
conception of ultimate reality in a single simple idea unfolding 
in human experience. Moreover dogmatic rejection of dogmas 
may be as dogmatic as dogmatic acceptance of them. 

In the last century metaphysical jurists were wont to argue that 
jurisprudence must stand still until all had agreed on the meta- 
physical fundamentals without which there could be no juristic 
superstructure. Yet the legal science of that time succeeded in 
reaching an agreement as to the end of law and the criterion of 





706 HARVARD LAW REVIEW 


values from each of the many diverse metaphysical starting 
points of the time. So also ethical philosophers have urged that 
there could be no accepted measure of valuing interests for legal 
purposes till we were all agreed on the highest good. But juris- 
prudence could not await the outcome of the endless debates on 
this question. From each of the different ethical standpoints 
jurists succeeded in coming to certain general ideas which served 
well enough for the legal science of the last century. 

Today some conceive in like manner that jurisprudence must at 
the outset choose definitely and decisively from among the com- 
' peting psychologies and commit itself irrevocably to one of them. 
On the contrary, I submit that jurisprudence can’t wait for psy- 
chologists to agree (if they are likely to), and that there is no need 
of waiting. We can reach a sufficient psychological basis for 
juristic purposes from any of the important current psychologies. 
Here again real means significant. The things which are signifi- 
cant for jurisprudence are in all of them. We have problems 
enough of our own in the science of law without wasting our 
ammunition in broadsides at each other over our wrong choices 
of psychological parties. 

Nor is the psychological neo-realism of the moment wholly 
emancipated from the a priori dogmatism with which it reproaches 
older types of juristic thought. Much of it consists in setting 
forth what it seems the course of judicial action or juristic think- 
ing must be, in the light of some current psychological dogma, 
rather than investigation of recorded judicial experience and 
juristic development thereof in order to see what they reveal. 

It was a distinct advance when Jhering’s demand for a juris- 
prudence of actualities led to looking at legal precepts and doc- 
trines and institutions with reference to how they work or fail to 
work, and why. In keeping to this attitude the new realists are 
carrying on the best tradition of the last generation. Also there 
is a distinct advance in their frank recognition of the alogical or 
non-rational element in judicial action which the legal science 
of the nineteenth century sought to ignore. But many of these 
realists seek to ignore the logical and rational element and the- 
traditional technique of application, or art of the common-law 
lawyer’s craft, which tends to stability and uniformity of judicial 
action in spite of the disturbing factors. There is not and can 
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not be the perfect uniformity and mechanical certainty of result 
which the last century believed in. The dogma of a complete 
body of rules to be applied mechanically was quite out of line with 
reality. It is just as unreal and unjustifiably dogmatic to refuse 
to recognize the function of the quest for certainty as contribut- 
ing to the general security. It is just as dogmatic and unreal to 
be blind to the extent to which the administration of justice at- 
tains certainty through rule and form and the extent to which the 
economic order rests thereon. It is just as unreal to refuse to 
see the extent to which legal technique, with all its faults, applied 
to authoritative legal materials, with all their defects, keeps down 
the alogical or unrational element or holds it to tolerable limits in 
practice. In the field of the economic life (in the stricter sense) 
there is incomparably more significance on the one side than on 
the other. It is exactly this significance which makes legal and 
economic development go hand in hand. 

(d) Another characteristic is insistence on the unique single 
case rather than on the approximation to a uniform course of 
judicial behavior. Other phases of this have been considered. 
Undoubtedly single cases are in greater or less degree unique, and 
this uniqueness, often quite relative, may or may not be signifi- 
cant. Likewise there are common elements in cases, and these 
may or may not be significant for any particular problem or situa- 
tion. The unique aspects of cases, the common aspects of them, 
and generalizations from the common aspects, may or may not be 
useful instruments according to the connection in which we look 
at them and the tasks to which we apply them. None of the three 
is an absolute and universal solvent. 

Radical neo-realism seems to deny that there are rules or 
principles or conceptions or doctrines at all, because all judicial 
action, or at times much judicial action, can not be referred to 
them; because there is no definite determination whereby we may 
be absolutely assured that judicial action will proceed on the 
basis of one rather than another of two competing principles; 
because there is a no-man’s land about most conceptions so that 
concrete cases have been known to fall down between them; 
because much takes place in the course of adjudication which 
does not fit precisely into the doctrinal plan. Such a view is 
not without its use as a protest against the assumption that law is 


se Ex f che annie iG eh eae 


ae ee ee 


scene als Ba 


Moser tee 


fe 








708 HARVARD LAW REVIEW 


nothing but a simple aggregate of rules. But nothing would be 
more unreal —in the sense of at variance with what is signifi- 
cant for a highly specialized form of social control through po- 
litically organized society — than to conceive of the administra- 
tion of justice, or the legal adjustment of relations, or, for that 
matter, the working out of devices for the more efficient func- 
tioning of business in a legally ordered society, as a mere aggre- 
gate of single determinations. 

(e) Finally, many of the new juristic realists conceive of law 
as a body of devices for the purposes of business instead of as a 
body of means toward general social ends. They put the 
whole emphasis on the exigencies of one phase of the economic 
order. To them the significant feature of law is as a body of de- 
vices for enabling business and industry to achieve certain pur- 
poses. They give us a juristic version of what I have called the 
entrepreneur attitude toward law. It is instructive to contrast 
the Benthamist program of hands off with this program of means 
of enabling business organizations to function and business plans 
to go forward. Bentham, concerned with a science of legislation 
and so with the content of laws, was defining what that content 
should be. The new realist is concerned with what laws do and 
his definition would seize upon a significant economic function. 
Also we may well compare Austin’s conception of law. Austin 
had in mind the source of authority of legal precepts as the 
significant starting point for jurisprudence. Hence he defined 
laws as commands of the sovereign. Like the schools which have 
gone before them, the new realists take one aspect of the ap- 
paratus of the legal order and conceive it to be of paramount 
significance. 

Looking at law as an aggregate of devices whereby business 
projects may be effected in a politically organized industrial 
society, there are two ways in which these devices are availed of. 
First, they are employed toward a better and more economical 
achievement of what the legal precepts in the books permit or 
do not forbid. Second, they are employed, or sought to be em- 
ployed, to evade legal prohibitions and to enable things to be 
done which politically organized society has authoritatively pro- 
nounced anti-social. Thus, for example, statutes as to codpera- 
tive marketing may be used to permit mergers in contravention 
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of the laws or policy of the laws as to restraint of trade. Eugen 
Ehrlich called attention to such phenomena long ago and they 
have been studied by the sociological jurists for their significance 
in the general process of social control. Certainly, here is a fea- 
ture of the legal order which deserves the attention of jurists 
from many standpoints, and the new realists do a service in bring- 
ing it out. But if their way of looking at law is modern in its 
recognition of actualities ignored in the last century, it is thor- 
oughly tied to the past in its limitations. It is a functional view. 
It looks at law to see how it works and what it does. It is also 
a narrow functional view, looking at one function, as the past 
looked exclusively at some one feature of the content or of the 
sourte of authority, or at some one type of form of legal precept. 
As in the past, one item is made to stand out at the expense of a 
picture of the whole. As in the past, reality is taken to be ex- 
clusively at one point or in one item. Law is more than a body 
of devices for business purposes, just as it is more than a body 
of rules for the guidance of courts. From a purely functional 
standpoint, the function of providing devices for business and 
industry is only one of the functions of the authoritive legal 
materials. It is a special phase of the general task of harmoniz- 
ing and securing interests and upholding and furthering the 
social order. 


III 


It is much more important to understand than to criticize. Too 
much criticism in jurisprudence has started from an assumption 
that critic and criticized were looking at the same things, or 
seeking to answer the same questions, and achieved an easy 
victory over straw men set up on that assumption. In incidental 
references to certain limitations of the method or point of view 
of the new juristic realists I have been trying to understand how 
far they go in connection with how far they might go, rather than 
to suggest necessary shortcomings in not going further. It 
takes time for a new school to develop. One may point out work 
to be done in the progress of a school without implying that those 
engaged in the task are ignorant thereof, or that they do not 
intend to direct their energies thereto in due time. 
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With this caveat, let me essay a program of relativist-realist 
jurisprudence as I conceive it might be. I should formulate 
seven items: 

1. A functional attitude, i.e., study not only of what legal 
precepts and doctrines and institutions are, and how they have 
come to be, but of how they work. Thus far the sociological 
jurists have been going. But our new realist in jurisprudence 
will urge particularly study of concrete instances of rules or doc- 
trines or institutions in action, in such number and by such 
methods as to be able to reach valid general conclusions. 

2. Recognition of the existence of an alogical, unrational, sub- 
jective element in judicial action, and attempt by study of 
concrete instances of its operation to reach valid general con- 
clusions as to the kinds of cases in which it operates most fre- 
quently, and where it operates most effectively or most unhappily 
for the ends of the legal order. 

3. Recognition of the significance of the individual case, as 
contrasted with the absolute universalism of the last century, 
without losing sight of the significance of generalizations and 
conceptions as instruments toward the ends of the legal order. 
At this point they have been anticipated by Stammler, but they 
will approach the subject in a different way through psychology. 

4. Giving up of the idea of a necessary sequence from a single 
cause in a straight line to a single effect, and hence of the one 
sovereign legal remedy for every difficulty and one necessary 
solution of every problem. There will be recognition of a plural- 
ity of elements in all situations and of the possibility of dealing 
with human relations in more than one way. There will be 
recognition that the test of a legal precept or doctrine or institu- 
tion is how and how far it helps to achieve the ends of the legal 
order. Here our new realism will build on Jhering. Hence in 
the end I am confident there will be no abandonment of belief 
that the administration of justice may be improved by intelligent 
effort. I suspect also that study of single instances wisely di- 
rected and in sufficient number will show what study of the legal 
materials of all systems seems to reveal, namely, that the old 
straight line thinking is a useful instrument in parts of the ad- 
ministration of justice where the economic order demands the 
maximum of attainable certainty. 
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5. A theory of interests and of the ends of the legal order 
based on or consistent with modern psychology, without being 
tied absolutely to any particular dogmatic brand of psychology 
of the moment. 

6. A theory of values, for the valuing of interests, consistent 
with modern psychology and philosophy, without being tied fast 
to any particular body of psychological or philosophical dogma of 
the moment. 

7. A recognition that there are many approaches to juristic 
truth and that each is significant with respect to particular prob- 
lems of the legal order; hence a valuing of these approaches, 
not absolutely or with reference to some one assumed necessary 
psychological or philosophical basis of jurisprudence, but with 
reference to how far they aid law maker, or judge, or jurist in 
making law and the science of law effective, the one toward the 
maintaining, furthering, and transmitting of civilization, the 
other toward organizing the materials and laying out the course 
of the legal order. 

Perhaps it is asking too much of any school of jurists to call 
upon them for so broad an outlook. But in the house of juris- 
prudence there are many mansions. There is more than enough 
room for all of us and more than enough work. If the time and 
energy expended on polemics were devoted to that work, juris- 
prudence would be more nearly abreast of its tasks. 


Roscoe Pound. 


Harvarp Law ScHOOL. 
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HOLMES: THE HISTORIAN 


N recent years there has been a great increase in the study of 
history of all sorts. Departments of history in the colleges have 
grown rapidly in numbers, both of students and teachers. Count- 
less monographs and textbooks are pouring from the presses, 
new periodicals are being founded to deal with history in general 
or with some of its special branches, historical societies and acade- 
mies increase and multiply, and the vulgarization typical of our 
age is proceeding apace. Not only has history gained a promi- 
nent place in the program of modern education, but it has also 
exerted strong influence upon other studies. Literature as a 
subject of university interest has been deeply affected by the 
reception of the methods and outlook of the historian, and other 
studies also are in danger of becoming entangled in their own 
history. It is not surprising that to some observers there seems 
a menace in this situation which is reinforced by strong academic 
influences and by the economic temptations offered to young 
students through the modern fashion of subsidizing research, 
especially if it be of a historical or descriptive nature. 

The law schools are now beginning to feel these influences. 
Chairs of legal history are making their appearance in common 
law countries, and bar examiners are adding it to their require- 
ments. What used to be an unusual sort of erudition is now 
dispensed to the populace in night schools. Historians of the 
common law may well be a little dazzled at their sudden popu- 
larity, and pause a moment to survey their new-won place in 
legal education. 

First of all, it is clear that legal history today is very different 
from what it was in the middle of the nineteenth century. His- 
torians were then few in numbers but immensely influential in 
law and politics. Savigny and Maine exerted an ascendancy over 
legal thought which none of our contemporaries is likely to rival, 
for leadership in jurisprudence no longer rests with the historians. 

Once deposed from its throne, legal history has also undergone 
a domestic crisis in the form of a separation of law from history, 
leaving each of them free to pursue its way without hindrance 
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from the other. No one at the present day can doubt that both 
studies have derived enormous benefit from this new freedom. 
Law in our day has turned its eyes from the fascinating past to 
the equally fascinating present, and now frankly surveys its place 
among the conflicting forces which make contemporary intel- 
lectual and material life. History, on the other hand, is freed 
from the necessity of finding a philosophical formula which 
should satisfy, or seem to satisfy, the current legal needs of the 
moment, and can give its attention to the proper study of his- 
torians, that is to say, the past. 

The historical work of Mr. Justice Holmes comes principally 
from the period of transition between these two very different 
views of legal history, and his influence has been powerful both 
in England and America in directing legal and historical thought 
into the newer channels at a very critical moment. Sir Frederick 
Pollock, for example, regards the appearance of The Common 
Law in 1881 as the beginning of a movement towards investigat- 
ing English legal history from a more detached and critical stand- 
point than heretofore customary, and puts special value upon 
Holmes’ care in reducing to its just limits the part which logic 
has played in shaping law in the past.* Indeed, in his very first 
lecture, Holmes reached the conclusion that legal history may 
look very different to a lawyer and to a historian. To the former, 
there is (or until he wrote, there was) hardly any escape from 
“the official theory,” which was “ that each new decision follows 
syllogistically from existing precedents.” A lawyer who looks at 
history from this angle will almost inevitably be confirmed in his 
professional view of the law, and in his peculiar methods of 
handling its materials. The circumstance that “the result of 
following them must often be failure and confusion ” even “ from 
the merely logical point of view ” * had never until then received 
its due weight in legal theory. It is but natural that the lawyer 
who rides in the professional train should receive the impression 
that it is the scenery around him which moves; but the historian, 
looking at the law from without, is better placed, and can make 
trustworthy observations of its direction, its speed, and its mode 





1 From a letter quoted by Hazeltine, Gossip About Legal History (1924) 
2 Cams. L. J. 3. 
2 Tue Common Law (1881) 35. 
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of locomotion. It is Holmes’ great distinction that he was able 
to watch the complicated mechanism of the law with all the 
knowledge of the professional expert, but from the point of view 
of the historian, from the outside. The result was bound to be 
a fresh addition to both legal and historical thought: 


“Tn substance the growth of the law is legislative. And this in a 
deeper sense than that what the courts declare to have always been 
the law is in fact new. It is legislative in its grounds. The very con- 
siderations which judges most rarely mention, and always with an 
apology, are the secret root from which the law draws all the juices 
of life. I mean, of course, considerations of what is expedient for the 
community concerned. Every important principle which is developed 
by litigation is in fact and at bottom the result of more or less definitely 
understood views of public policy; most generally, to be sure, under our 
practice and traditions, the unconscious result of instinctive preferences 
and inarticulate convictions, but none the less traceable to views of 
public policy in the last analysis. . . . Law is administered by able 
and experienced men, who know too much to sacrifice good sense to a 
syllogism. .. .”* 


The outcome of this fresh view upon the path of the law is 
written large upon the juristic thinking of common lawyers dur- 
ing the last fifty years. Here we are more concerned with its 
implications for legal history. Holmes contemplated a separation 
between law and legal history (and has been largely instrumental 
in bringing it about), but without questioning the value of either 
as an independent object of study. His own achievement in 
legal history will show that he deemed it worthy of long study 
and hard thinking. To have traced the feoffee to uses and the 
testamentary executor to their remote origins, to have settled 
the history of the bailee’s position, to have disentangled the ob- 
scure histories of agency and tort — these would have been suffi- 
cient titles to distinction, even if their author had been nothing 
but an academic historian. These contributions are now ac- 
cepted history; but there are still other passages whose accept- 
ance will come sooner or later. For example, in 1885 he wrote: 
“Chancery, in its first establishment at least, did not appear as 
embodying the superior ethical standards of a comparatively 





3 Id. 35, 36. 
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modern state of society correcting the defects of a more archaic 
system.” * This has proved a very hard saying to equity lawyers 
and historians; but it is nevertheless true. 

Holmes’ eminence as a legal historian gave immense weight 
to his strict separation of law from legal history, in words which 4 
can not be too often quoted: “It is revolting to have no better d 
reason for a rule of law than that so it was laid down in the time 
of Henry IV. It is still more revolting if the grounds upon which 
it was laid down have vanished long since, and the rule simply ‘ 
persists from blind imitation of the past.” ® | 

There is significance in the fact that forty or fifty years ago 
citations to the old black letter yearbooks were by no means 
uncommon in American and English law reports, while now they 
are to be found but very rarely. Instead, we have better editions 
of the yearbooks, for the use not of courts, but of historians. : 

This does not mean that lawyers ought to abandon the study : 
of legal history to a few harmless specialists. On the contrary, 

Holmes has insisted upon its value if pursued from.a liberal point { 
of view. In 1886 he observed that “under the influence of q 
Germany, science is gradually drawing legal history into its 
sphere ”’; ° and by 1899 he was happily able to remark a decline 
in the tendency to regard a historical explanation of a rule as 
being necessarily a juristic justification for it.’ There is still, 
however, a practical side to legal history: 





















“The rational study of law is still to a large extent the study of 
history. History must be a part of the study, because without it, we 
cannot know the precise scope of rules which it is our business to know. 
It is a part of the rational study, because it is the first step towards an 
enlightened scepticism, that is, towards a deliberate reconsideration of 
the worth of those rules. When you get the dragon out of his cave 
on to the plain and in the daylight, you can count his teeth and claws, i 
and see just what is his strength. But to get him out is only the first t 
step. The next is either to kill him, or to tame him and make him 
a useful animal.” ® 









4 Early English Equity (1885) 1 L. Q. Rev. 163. 
5 The Path of the Law, Cottectep Lrecat Papers (1920) 167, 187. 

6 The Use of Law Schools, CottectED LEGAL PAPERS 35, 41. 

T Law in Science — Science in Law, COLLECTED LEGAL PAPERS 210, 212. 
8 The Path of the Law, Cottectep LecaL Papers 167, 186-87. 
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On the theoretical side, legal history has a wide province with 
well-set boundaries: 


“ Understand that I do not consider the student of the history of 
legal doctrine bound to have a practical end in view. It is perfectly 
proper to regard and study the law simply as a great anthropological 
document. It is proper to resort to it to discover what ideals of society 
have been strong enough to reach that final form of expression, or what 
have been the changes in dominant ideals from century to century. 
It is proper to study it as an exercise in the morphology and transforma- 
tion of human ideas. The study pursued for such ends becomes science 
in the strictest sense.” ® 


Studies of this sort demand the best that is in one, and in 
these days when we talk so easily about “ research”’ it is refresh- 
ing to read that Commencement address at Brown University in 
which Holmes insists that “law is human— it is a part of man, 
and of one world with ali the rest.”*° It is therefore equally de- 
serving of anything that all the rest may claim in intellectual 
effort. Some things a man may do in codperative effort: 


“ But if he is a man of high ambitions he must leave even his fellow- 
adventurers and go forth into a deeper solitude and greater trials. He 
must start for the pole. In plain words he must face the loneliness 
of original work. No one can cut out new paths in company. He does 
that alone.” ™* 


Never has so much been said about legal and historical research 
as during the last few years; the words above quoted demand 
careful thought from those who undertake or promote higher 
legal education. What is more, they come from one who has 
earned the right to utter them. 

Theodore F. T. Plucknett. 


Harvarp Law ScHOOL. 
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THE EARLY WRITINGS OF O. W. HOLMES, JR. 


Cy times may well come to be named, by future dealers in 
half-truths, the Tired Age. Disillusionment is a mood of 
fashion as much as a form of ennui after the war’s great effort. 
Whatever the cause, our politics are devoid of ardor and social re- 
form has lost its romance. Such being the mental climate, one 
would expect jurisprudence to be in the doldrums and to earn its 
title as the dreary science. Alas for these generalizations about 
the main currents of thought! The waters of law are unwontedly 
alive. New winds are blowing on old doctrines, the critical spirit 
infiltrates traditional formulas, philosophic inquiry is pursued 
without apology as it becomes clearer that decisions are functions 
of some juristic philosophy. 

New situations, the offspring of technology and changing social 
conceptions, make new demands upon law. The absorption of 
new facts and the reconcilement of new conflicts entail a re- 
examination of the fundamenta of the legal order. What are the 
sources of law and what its sanctions? What do judges do when 
they ‘‘ decide”? What are the wise bounds of stare decisis and 
when is the judicial process free from its own past? What is ap- 
propriate to the fluid empiricism of case-law and when is codifica- 
tion desirable? What is the proper area of law-making by courts 
and what should be left to legislation? These are issues of mo- 
ment to society. Happily, they are the dominant concern of con- 
temporary legal scholarship on the bench, at the bar, in law 
schools. And these problems are now seen not in isolation, but 
as aspects of the function of reason and the art of thinking. 
Science and philosophy illumine the interplay of form and sub- 
stance in legal history, and the logic of law draws sustenance from 
the laws of logic. 

In grappling with these issues, the youngest and most daring 
thinkers salute as leader him who was born when William Henry 
Harrison was President. It is a favorite apercu of Mr. Justice 
Holmes that the ideas of an earlier generation are absorbed 
but its writings die. The Justice, however, escapes his own 
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verdict. The Common Law and half a dozen essays have given 
the most powerful direction to modern legal science. But 
they are classic not merely in their influence. They belong to 
our day. 

The Common Law is already fifty years old. Its philosophic 
underpinning is even older. Ten years before he gave the famous 
Lowell Lectures, O. W. Holmes, Jr., became editor of the Ameri- 
can Law Review. Beginning with Volume V (October, 1870) 
and through Volume VII (July, 1873), the American Law Review 
printed six essays and at least sixty reviews and comments which, 
though unsigned, bear the unmistakable imprimatur of its editor’s 
thought and style. These earliest of his legal writings canvass all 
the juristic issues with which the air is now rife. To be sure, the 
current jargon had not been invented, and so his muscular and 
luminous English is not outmoded. In his analysis of judicial 
psychology, Holmes was conscious of the rdle of the unconscious 
a generation before Freud began to re-orient modern psychology. 
Though another half-century was to elapse before the appear- 
ance of Ogden and Richard’s The Meaning of Meaning, explora- 
tion of the meaning of the meaning of law was Holmes’ pioneer 
enterprise. 

Later, after he ceased to be editor, he published over his own 
signature, five more essays in the American Law Review: “ Primi- 
tive Notions in Modern Law” (Pts. 1 and 11), “ Possession,” 
“Common Carriers and the Common Law,” “Trespass and 
Negligence.” All these papers were drawn upon for his Common 
Law, but simply as raw material for the finished product. “I 
have made,” he tells us in its Preface, “such use as I thought fit 
of my articles in the [American] Law Review, but much of what 
has been taken from that source has been rearranged, rewritten, 
and enlarged, and the greater part of the work is new.” Only 
one as rich as he could so lavishly discard what he had previously 
written. Thus, in his “ Common Carriers and the Common Law,” 
he reveals the imaginative gift which in a great scientist recon- 
structs an extinct species from a single vertebra. In Holmes, it 
takes the form of drawing a profound lesson for the whole story 
of law from the particular instance of the development of the 
carriers’ liability. His analysis deserves wider currency than the 
seared pages of the American Law Review now give it. For it 
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epitomizes much of what is most significant in recent juris- 
prudence: 





“The little piece of history above, very well illustrates the paradox 
of form and substance in the development of law. In form its growth 
is logical. The official theory is that each new decision follows syllogisti- 
cally from existing precedents. But as precedents survive like the clavi- 
cle in the cat, long after the use they once served is at an end, and the 
reason for them has been forgotten, the result of following them must 
often be failure and confusion from the merely logical point of view. It 
is easy for the scholar to show that reasons have been misapprehended 
and precedents misapplied. 

“On the other hand, in substance the growth of the law is legislative. 
And this in a deeper sense than that that which the courts declare to 
have always been the law is in fact new. It is legislative in its grounds. 
The very considerations which the courts most rarely mertion, and al- 
ways with an apology, are the secret root from which the law draws all 
the juices of life. We mean, of course, considerations of what is expedi- 
ent for the community concerned. Every important principle which is 
developed by litigation is in fact and at bottom the result of more or less 
definitely understood views of public policy; most generally, to be sure, 
under our practice and traditions, the unconscious result of instinctive 
preferences and inarticulate convictions, but none the less traceable to 
public policy in the last analysis. And as the law is administered by 
able and experienced men, who know too much to sacrifice good sense to 
a syllogism, it will be found that when ancient rules maintain themselves , 
in this way, new reasons more fitted to the time have been found for 
them, and that they gradually receive a new content and at last a new 
form from the grounds to which they have been transplanted. The im- 
portance of tracing the process lies in the fact that it is unconscious, 
and involves the attempt to follow precedents, as well as to give a good 
reason for them, and that hence, if it can be shown that one half of the 
effort has failed, we are at liberty to consider the question of policy with 
a freedom that was not possible before. 

“What has been said will explain the failure of all theories which 
consider the law only from its formal side, whether they attempt to de- 
duce the corpus from a priori postulates, or fall into the humbler error 
of supposing the science of the law to reside in the elegantia juris, or 
logical cohesion of part with part. The truth is, that law hitherto has 
been, and it would seem by the necessity of its being is always approach- 
ing and never reaching consistency. It is for ever adopting new prin- 
ciples from life at one end, and it always retains old ones from history 
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at the other which have not yet been absorbed or sloughed off. It will 
become entirely consistent only when it ceases to grow.” * 


Of the unsigned essays, four dealt explicitly with major prob- 
lems of jurisprudence: ‘‘ Codes, and the Arrangement of the Law ” 
(two papers), “The Theory of Torts,” “ Misunderstandings of 
the Civil Law,” and two are penetrating inquiries into what 
were then new perplexities of the substantive law: “ How Far are 
Corporations Liable for Acts not Authorized by their Charters,” 
and “On the Title to Grain in Public Warehouses.” In his 
reviews and comments, Holmes ranged the gamut of the legal 
literature of his day; he made his own, the entire kingdom of 
law. Reports, digests, casebooks, fresh editions of old texts, new 
treatises, inaugural lectures, essays—all were judged by his 
learning and in turn enriched it. 

These early pieces should be collected into a volume — even 
those that are no longer as intrinsically relevant as they were 
when written. For all of us, truth is born when we discover it. 
But intellectual genealogy is important. The history of ideas 
is essential to culture; thereby we are saved from being intel- 
lectually nouveaux riches. For the present, however, it must 
suffice to make more available only a portion of Holmes’ 
anonymous writings. The four essays now reprinted pose juris- 
tic issues still, or, more accurately, again in controversy. The 
’ shorter commentaries furnish samples of his reviewing, whetted, 
appropriately enough, on the writings of Dicey, Pollock, and 
Fitzjames Stephen. They give, as well, compact formulations of 
Holmes’ theory of legislation— beside which most talk about 
legislation sounds hollow and partisan — and foreshadow an out- 
look which, thirty years later, he was to apply on the Supreme 
Bench by his forbearance in exercising the power of judicial 
review. 

The masters of art and science are their own best commen- 
tators. I shall attempt no gloss upon these Holmesiana. But 
they insistently raise one question: how is one to account for 
them? In the basic problems which preoccupied them, in the 
way they conceived law and its judicial unfolding, they are so 





1 Common Carriers and the Common Law (1879) 13 AM. L. REv. 608, 630-31; 
cf. THe Common Law (1881) 35-36. 
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out of the legal current of their time. ‘The study of English 
law,” Mr. Justice Holmes told us, in welcoming Holdsworth’s 
History, “has been slow to fee) the impulse of science.”* And 
later, when he gave his blessing to the Continental Legal Histori- 
cal Series, he indicated the legal environment in which, strangely 
enough, his own work flowered: 


“T can but envy the felicity of the generation to whom it is made so 
easy to see their subject as a whole. When I began, the law presented 
itself as a ragbag of details. The best approach that I found to general 
views on the historical side was the first volume of Spence’s Equitable 
Jurisdiction, and, on the practical, Walker’s American Law. The only 
philosophy within reach was Austin’s Jurisprudence. It was not with- 
out anguish that one asked oneself whether the subject was worthy of 
the interest of an intelligent man. One saw people whom one respected 
and admired leaving the study because they thought it narrowed the 
mind; for which they had the authority of Burke. It required blind 
faith — faith that could not yet find the formula of justification for 
itself.” * 


Happily, he was thrown back upon the deep impulses of his own 


nature. He was born invincibly to ask the meaning of things and 
to cut beneath the skin of formulas, however respectable. His 
mind had commerce not with ragbag-minded lawyers but with 
impractical philosophers like William James* and Charles S. 
Peirce; ° his pastime was not courtroom gossip but “ twisting the 





2 CoLtecTEeD LEGAL PAPERS (1920) 285. 

3 Id. 301-02. 

4 “*¢Vour first question is,’ reported William James to his sister, ‘ where have 
I been?’ ‘ToC. S. Peirce’s lecture, which I could not understand a word of, but 
rather enjoyed the sensation of listening to for an hour.’ I then turned to O. W. 
Holmes’s and wrangled with him for another hour.” 1 James, Letrers or W1- 
LIAM JAMES (1920) 80. Referring to Mr. Justice Holmes, the son of William James 
writes, “In no one did James find more sympathetic philosophic companionship at 
this period” [the ’60’s]. Id. 73. See id. 82, 98, 124, 151. 

5 “Tt was in the earliest seventies that a knot of us young men in Old Cam- 
bridge, calling ourselves, half-ironically, half-defiantly, ‘The Metaphysical Club’ 
— for agnosticism was then riding its high horse, and was frowning superbly upon 
all metaphysics— used to meet, sometimes in my study, sometimes in that of 
William James. It may be that some of our old-time confederates would today 
not care to have wild-oats-sowings made public, though there was nothing but 
boiled cats, milk, and sugar in the mess. Mr. Justice Holmes, however, will not, 
I believe, take it ill that we are proud to remember his membership. . . .” Peirce, 
The Founding of Pragmatism, from the Charles S. Peirce Papers to be published by 
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tail of the cosmos.” Native predilection was reinforced by the 
experience of the Civil War. “ Polite conversation” did not 
satisfy Captain Holmes; he was driven to deeper questioning. 

There were other personal attributes not at all peculiar to 
unique creative powers. Holmes mastered the materials of his 
profession, such as they were. “I should think Wendell worked 
too hard,” wrote William James in 1869.° He has never made a 
fetish of long hours, but he worked — and works — with inten- 
sity. He soaked himself in the details of the law, and his imagina- 
tion saw organic connection between discrete instances. The 
magistral summaries of his later opinions were the concentrations 
of his vast and accurate reading in the apprentice years. Not the 
least characteristic note in his book reviews is Holmes’ insistence 
on accuracy — accuracy to the utmost nicety.’ 

But the Zeitgeist moved also through O. W. Holmes, Jr. He 
came to maturity when Darwin had upset men’s most ancient 
beliefs. The evolutionary doctrines worked as ferment beyond 
their immediate scope. If Genesis had to be “ reinterpreted,” the 
texts of the law could hardly claim sanctity. To their contempo- 





the Harvard University Press. I am indebted to the custodians of these papers for 
permission to quote. 

6 To Henry P. Bowditch, a classmate of the Justice’s and himself to become 
world-famous as a physiologist. 1 JAMES, LETTERS OF WILLIAM JAMES (1920) 
154-55. 

7 The Preface to the Twelfth Edition of Kent’s Commentaries, which Holmes 
edited while guiding the American Law Review, gives an indication of his thorough 
workmanship: 

“T have devoted more than three years to the attempt to bring this work down 
through the quarter of a century which has elapsed since the author’s death. 
While it has been in progress I have tried to keep the various subjects before my 
mind, so far as to see the bearing upon them of any new decision in this country 
or in England. Almost all my more important notes have been partially or wholly 
rewritten — many of them more than once—#in the light of cases which have 
appeared since their first preparation; and every case cited has been carefully 
examined in the original report... . 

“The great weight attaching to any opinion of Chancellor Kent has been 
deemed a sufficient reason fer not attempting any alteration in his text or notes. 
To insure accuracy, this edition has been printed from the eleventh, and then read 
with the sixth, which contained the author’s last corrections. The original text has 
been scrupulously restored, except that whenever a difference between the proofs 
and the sixth edition has occurred in a citation, it has been corrected in the proper 
abbreviated form. In this way a large proportion of the author’s citations has 
been verified; and it is believed that the present revision, together with the care 
which former editors have bestowed, has insured their accuracy.” Pp. vii-viii. 
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raries, great men inevitably appear as sports, for they mark 
revolutions in ideas. We now see the kinship of Whitman and 
Melville and Holmes. All three express man’s passionate effort 
in the face of the illimitable mystery of the universe — Whitman 
and Melville as artists, Holmes as thinker. 

Forty years ago, an enviable group of young men were vouch- 
safed glimpses into the inner life of the thinker — his tortures and 
triumph: “ I say to you in all sadness of conviction, that to think 
great thoughts you must be heroes as well as idealists. Only 
when you have worked alone — when you have felt around you 
a black gulf of solitude more isolating than that which surrounds 
the dying man, and in hope and in despair have trusted to your 
own unshaken will — then only will you have achieved. Thus only 
can you gain the secret isolated joy of the thinker, who knows 
that, a hundred years after he is dead and forgotten, men who 
never heard of him will be moving to the measure of his 
thought... .”* To Mr. Justice Holmes, who thus spoke to 
youth for all time, has been granted the crowning gift of witness- 
ing, himself, the sway of his mind over men’s thought and action. 
And this response has come as the victories of the mind always 
come — by its inner force and worth. For Mr. Justice Holmes 
has lived his chosen life unflinchingly and without worldly com- 
promise —the life of the thinker under fire, applying the phi- 
losopher’s temper to the passions of men and the conflicts of 
society. 

His insights have become part of the common stock of our 
culture. Wherever law is known, he is known. Whatever name 
classifiers may give to the variants of the legal order in different 
parts of the world, the contribution of Mr. Justice Holmes is uni- 
versally acknowledged —in China and Japan, in South Africa 
and Australia, by the civilians on the Continent, in the home of 
the Common Law. He, above all others, has given the directions 
of contemporary jurisprudence. He wields such a powerful influ- 
ence upon today, because his deep knowledge of yesterday enables 
him to extricate the present from meaningless entanglements with 
the past and yet to see events in the perspective of history. 

Since his mind is scrupulously sceptical, he has escaped sterile 





8 CoLLEcTED LEGAL PAPERS (1920) 32. . 
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dogma and romantic impressionism. Only the methods of reason, 
unsubordinated by ephemeral episodes, can unite coherence with 
vitality. To this life of reason he has passionately adhered in 
responding to the most exacting demand that is made upon 
judges — to compose clashing interests of an empire by appeal 
to law. The philosopher’s stone which Mr. Justice Holmes has 
constantly employed for arbitrament is the conviction that our 
constitutional system rests upon tolerance and that its greatest 
enemy is the Absolute. 

In a thousand instances, he has been loyal to his philosophy. 
Thereby he has resolved into comprehending larger truths the 
conflicting claims of state and nation, of liberty and authority, of 
individual and society. The composer of strife, Mr. Justice 
Holmes has wrought with serene detachment. His deepest al- 
legiance is to civilization —a civilization neither parochial nor 
utopian, but groping for realization on the stage of the new world 
as part of the whole world. 


Felix Frank furter. 


Harvarp Law ScHOOL. 
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CODES, AND THE ARRANGEMENT OF THE LAW * 


T is the merit of the common law that it decides the case first 
and determines the principle afterwards. Looking at the forms 
of logic it might be inferred that when you have a minor premise 
and a conclusion, there must be a major, which you are also pre- 
pared then and there to assert. But in fact lawyers, like other 
men, frequently see well enough how they ought to decide on a 
given state of facts without being very clear as to the ratio deci- 
dendi. In cases of first impression‘Lord Mansfield’s often-quoted 
advice to the business man who was suddenly appointed judge, 
that he should state his conclusions and not give his reasons, as 
his judgment would probably be right and the reasons certainly 
wrong, is not without its application to more educated courts. It 
is only after a series of determinations on the same subject-matter, 
that it becomes necessary to “ reconcile the cases,” as it is called, 
that is, by a true induction to state the principle which has until 
then been obscurely felt. And this statement is often modified 
more than once by new decisions before the abstracted general 
rule takes its final shape. A well settled legal doctrine embodies 
the work of many minds, and has been tested in form as well as 
substance by trained critics whose practical interest it is to resist 
it at every step. These are advantages the want of which cannot 
be supplied by any faculty of generalization, however brilliant, and 
it is noticeable that those books on which an ideal code might best 
be modelled avowedly when possible lay down the law in the 
very words of the court. When, then, it is said to be one of the 
advantages of a code that principles are clearly enunciated and 
not left to be extricated from cases, either the definiteness of well 
settled law is underrated, or it is intended to anticipate the grow- 
ing process we have described, and to develop by legislation 
doctrines of which the germs may be found in isolated decisions. 
We need not dwell on the latter alternative, as its possible impor- 
tance is obviously small. 
Suppose that a code were made and expressed in language sanc- 





* (1870) 5 Am. L. Rev. 1.— Eb. 
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tioned by the assent of courts, or tested by the scrutiny of a com- 
mittee of lawyers. New cases will arise which will elude the most 
carefully constructed formula. The common law, proceeding, as 
we have pointed out, by a series of successive approximations — 
by a continual reconciliation of cases — is prepared for this, and 
simply modifies the form of its rule. But what will the court do 
with a code? If the code is truly law, the court is confined to a 
verbal construction of the rule as expressed, and must decide the 
case wrong.’ If the court, on the other hand, is at liberty to decide 
ex ratione legis, — that is, if it may take into account that the code 
is only intended to declare the judicial rule, and has done so defec- 
tively, and may then go on and supply the defect, — the code is not 
law, but a mere text-book recommended by the government as 
containing all at present known on the subject. 

Another mistake, as we cannot but think, is that a code is to be 
short. This probably springs from the thoroughly exploded no- 
tion that it is to make every man his own lawyer, and would 
hardly be worth mentioning did not the makers of both the New 
York and Canada Civil Codes seem to entertain it. A code will 
not get rid of lawyers, and should be written for them much more 
than for the laity. It should therefore contain the whole body of 
the law in an authentic form. When the ablest text writers in the 
competition of the open market exhaust volumes on subdivisions, 
what inspiration is there in government patronage to produce a 
different result? 

We are inclined to believe that the most considerable advantage 
which might be reaped from a code is this: that being executed at 
the expense of government and not at the risk of the writer, 
and the whole work being under the control of one head, it will 
make a philosophically arranged corpus juris possible. If such a 
code were achieved, its component treatises would not have to be 
loaded with matter belonging elsewhere, as is necessarily the case 
with text-books written to sell. Take up a book on sales, or one 
on bills and notes, or a more general treatise on contracts, or one 
on the domestic relations, or one on real property, and in each 
you find chapters devoted to the discussion of the incapacities of 
infants and married women. A code would treat the subject once 
and in the right place. Even this argument does not go much 





1 But see (1871) 5 Am. L. Rev. 114, 115. 
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further than to show the advantage of a connected publication of 
the whole body of the law. But the task, if executed in extenso, is 
perhaps beyond the powers of one man, and if more than one 
were employed upon it, the proper subordination would be more 
likely to be secured in a government work. We are speaking now 
of more serious labors than the little rudimentary text-books 
in short sentences, which their authors by a happy artifice have 
called codes instead of manuals. Indeed we are not aware that 
any of the existing attempts are remarkable for arrangement. 
The importance of it, if it could be obtained, cannot be overrated. 
In the first place it points out at once the leading analogy between 
groups. Of course cross-divisions will be possible on other prin- 
ciples than the one adopted, and text-books arranged by these 
subordinate analogies, like Mr. Joshua Williams’s two volumes, 
are instructive and valuable. The perfect lawyer is he who com- 
mands all the ties between a given case and all others. But few 
lawyers are perfect, and all have to learn their business. A well- 
arranged body of the law would not only train the mind of the 
student to a sound legal habit of thought, but would remove 
obstacles from his path which he now only overcomes after years 
of experience and reflection. 

As to what the method of arrangement should be, of course 
there is room for infinite argument. Our own impression is pretty 
strong that it should be based on duties and not on rights, and we 
suspect the fact that the custom has been the other way to be at 
the bottom of some difficulties which have been felt. Duties pre- 
cede rights logically and chronologically. Even those laws which 
in form create a right directly, in fact either tacitly impose a duty 
on the rest of the world, as, in the case of patents, to abstain from: 
selling the patented article, or confer an immunity from a duty 
previously or generally imposed, like taxation. The logical pri- 
ority of the duty in such instances is clear when we consider that in 
its absence any man might make and sell what he pleased and ab- 
stain from paying for ever, without assistance from law. Another 
illustration is, that, while there are in some cases legal duties with- 
out corresponding rights, we never see a legal right without either 
a corresponding duty or a compulsion stronger than duty. It 
is to be understood that these are the principles of the general 
scheme only. From what point of view the several topics should 
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be treated in detail is a mere question of convenience. And this 
suggests a further remark. Law is not a science, but is essen- 
tially empirical. Hence, although the general arrangement should 
be philosophical, even at the expense of disturbing prejudices, 
compromises with practical convenience are highly proper. There 
are certain legal units which must be preserved although they 
lie on both sides of a great natural dividing line; e.g., contract. 
Some subjects have acquired a unity in practice that it might be 
unprofitable to analyze; e.g., dominium or ownership. Other con- 
ceptions again, although complex, if we break them up into the 
ideas out of which modern law is built, lie, historically speaking, 
at its foundation, and have acquired cohesion from their very 
antiquity; e.g., parts of the jus personarum. We shall refer to 
some of these examples again. 

We proceed to illustrate our views of arrangement a little more 
in detail, although, of course, only in a fragmentary way. 

A word in the first place as to the subject-matter. What is 
law? We doubt whether Austin did not exaggerate the impor- 
tance of the distinctions he drew. A law, we understand him to 
say, is a command (of a definite political superior, enforced by a 
sanction ), which obliges (intelligent human beings) to acts or for- 
bearances of a class. This as a definition of what lawyers call 
law is doubtless accurate enough. But it seems to be of prac- 
tical rather than philosophical value. If names are to mark 
substantial distinctions, one hesitates to admit that only a definite 
body of political superiors can make what is properly called a law. 
In the first place, who has the sovereign power, and whether such 
a power exists at all, are questions of fact and of degree. But 
waiving this, by whom a duty is imposed must be of less impor- 
tance than the definiteness of its expression and the certainty of its 
being enforced. In the nature of things, which is most truly a 
law, the rule that if I am invited to a dinner party in London I 
must appear in evening dress under the penalty of not being asked 
to similar entertainments if I disobey; or the statute against usury 
in New York, which juries do not decline to carry out simply be- 
cause they are never asked todoso? If it be said that an indefinite 
body cannot directly signify a command, it is to be remembered 
that the rules of judge-made law are never authentically promul- 
gated as rules, but are left to be inferred from cases. Certainly 
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some social requirements are to be inferred as easily from social 
penalties explained by common discourse. The difference which 
might be insisted on with most effect is in the definiteness of the 
sanction, and the sanction of some laws improperly so called ac- 
cording to Austin is quite as definite as the uncertain chance of a 
jury’s inflicting an uncertain amount of damages. A sovereign 
or political superior secures obedience to his commands by his 
courts. But how is this material, except as enhancing the likeli- 
hood that they will be obeyed? Courts, however, give rise to law- 
yers, whose only concern is with such rules as the courts enforce. 
Rules not enforced by them, although equally imperative, are the 
study of no profession. It is on this account that the province of 
jurisprudence has to be so carefully determined. The further 
difficulty which might be suggested, of fixing the line when the 
desires of indefinite bodies become so certain in form and sanction 
as to come within the category of laws (philosophically speaking), 
is no greater than that which a court encounters in deciding 
whether a custom has been established. 

The importance of these considerations, in spite of the fact that 
lawyers have little to do professionally with rules falling outside 
of Austin’s division, lies in their application to international law. 
This is a subject which lawyers do practically study, while accord- 
ing to Austin it is not law at all, but a branch of positive morality. 
But if, as we have tried to show, his definition can only be supported 
on grounds of practical convenience, and if they fail in this case, 
the ancient name may properly be retained. Is not that law which 
is certain in form and in sanction? Here are rules of conduct so 
definite as to be written in text-books, and sanctioned in many 
cases by the certainty that a breach will be followed by war; why 
does it so much matter that they are not prescribed by a sovereign 
to a political inferior? If on these grounds it is admitted not to 
be an anomaly to include international law in the law-student’s 
curriculum, we are content to stand by the lines as now drawn, 
and to omit ethics until the coming of a second Grotius. 

Our first division then contains duties of sovereign powers to 
each other. For although the doctrines of this branch are copied 
in great measure from municipal law, convenience requires that 
they receive a separate treatment. 

The second division would probably be duties without corre- 
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sponding rights, or duties to the sovereign. Here belongs, for 
instance, the duty to pay taxes, often mentioned as an implied 
contract, a phrase to which we shall refer again. Another exam- 
ple is the law of treason. Perhaps under this head, also, should 
come the great body of criminal law, as administered in this 
country. For, not only is the sovereign the formal plaintiff, and 
for an offence against the sovereign well-being, but the private 
person injured has not any voice, in theory, as to whether the 
public prosecuting officer shall or shall not push a case to trial. 
How can a man be said to have a right to his life, in a legal sense, 
when he can in no wise affect or dispense with the duty on which 
the alleged right depends? Whether this part of the law falls 
on one side of the line or the other, however, it connects the second 
division with the third, which contains duties from all the world 
to all the world. Under this would clearly come assault and bat- 
tery, libel, slander, false imprisonment, and the like, considered as 
causes of actions civiliter. 

To the fourth division belongs duties of all the world to persons 
in certain particular positions or relations. Here we should first 
consider the situation known as absolute ownership of a specific 
thing. Property in this restricted sense, or title, as the word is 
often used by English lawyers, although not an ultimate legal con- 
ception, is one of those practical units to which we have referred, 
and which should be discussed in one place. Although this divi- 
sion is devoted to duties of all the world, it would probably even 
be found convenient to deal here with the restrictions on the use 
of property by its owner, (sic utere tuo, etc.), rather than to place 
them in the separate division of duties of persons in particular posi- 
tions or relations. Dominium, ownership, or property, are phrases 
expressing the aggregate of rights corresponding to the duties of 
all the world to persons in a certain situation. Laying out of the 
case special doctrines like tenure, or the prerogative of the sover- 
eign in cases of treasure trove and the like, which only complicate 
the subject, and duration, which is not material to our purposes, 
the primitive elements are possession, which is a fact or situation 
outside of the law, and a duty imposed on the rest of the world 
to respect it. This duty is absolute only toward the earliest of 
immediately successive possessors, or his representative. We say 
earliest, for, without raising any harder question, if the possessor 
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be not the earliest or his representative, but a disseizor, for in- 
stance, or a finder, there is one person as against whom his 
possession is not protected. And possession is not called owner- 
ship unless it is protected against all. The words “ immediately 
successive” are inserted to meet the case of abandonment. The 
common law as to animals fere nature illustrates the fact that 
the essential elements of ownership are what we have stated. 
The so-called right of user in the owner is not derived from the 
law. Any man, unless restrained, may use any thing he can lay 
his hands on, in any way he can devise. But the analysis is not 
yet complete. The law adds to the primary constituents the pos- 
sibility of substitution in the objects of the duties in question. 
When this is accomplished by delivery, there occurs only a repe- 
tition of the previous case; that is, we have a protected possession 
as before, though the possessor is changed. But the same result 
may be obtained while the possession remains with a third person, 
e.g., by conveyance or descent. The rest of the world will owe a 
duty to the purchaser or heir in this case, in most respects the 
same as that owed to the actual possessor before. This gives to 
title a more extensive signification than protected possession, and 
makes of it that metaphysical entity which a lawyer gets to regard 
as a positive thing, changing hands from time to time, like coin or 
other tangibles. It would be possible indeed to postpone title by 
conveyance, etc., without possession, te the subdivision next to be 
suggested, but perhaps with more inconvenience than advantage. 
The text-books commonly treat, under the head of sale, title by de- 
livery, in which case sale is analogous to gift, title by conveyance, 
and title by contract which turns into a conveyance on the occur- 
rence of some event. While on the subject of successions it might 
be desirable to point out the extent of the conception. Thus agency 
resembles conveyance and descent in so far that in each case there 
is an aggregate of rights and duties analogous to a persona which 
remains unchanged in spite of the substitution of successive nat- 
ural persons as the object of such duties, and as entitled to such 
rights. When the agent assumes a part of his principal’s persona, 
the latter is not necessarily excluded from it to a corresponding 
degree, as is the case betwéen grantor and grantee, or decedent 
and executor or heir, but this does not seem to affect the resem- 
blance, any more than the fact that the duty is still in form owed 
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only to the principal. It is to be observed that the various means 
of succeeding to the position of object of the duties explained, 
or as it is commonly expressed, of transferring title, are consid- 
ered in the text-books from the point of view of right. The same 
is equally true of the learning of estates, involving the duration of 
such position, and the occupation of it by one or more. These 
two subjects, moreover, constitute much the most considerable 
part of the law of property. But as we have said already, the 
side of the shield contemplated is unimportant, if it is not suf- 
fered to become a source of delusion. 

Without pausing to discuss the exact place of duties to judges, 
and other law arising out of what might be called a status inde- 
pendent of a relation (e.g., the law of contempts), which, on 
practical considerations, might belong elsewhere, we come to a 
class of relations which belong in the general division we are now 
considering, and which, like ownership of a specific thing, are 
correlative to a duty from all the world, but which, unlike it, are 
peculiarly burdensome on a particular individual. Here we are in 
the midst of very difficult questions, as to which we can only offer 
a few suggestions de bene. If we are right, this subdivision should 
include or refer to easements, contracts, and some other obliga- 
tions, and status so far as involving a personal relation, domestic 
or other, if this be a proper title at all. To explain. It is pretty 
decidedly to be inferred from Lumley v. Gye, 2 El. & Bl. 216, that 
an action would lie against a stranger to a contract for forcibly and 
maliciously preventing its performance, with intent to cause a 
loss to the plaintiff, the contractor, which the defendant knew 
would follow his act. If this be so, it would seem that the dis- 
tinction between jura in rem, in the sense of rights against all the 
world, and obligations, which are also called jura in personam, and 
supposed to be rights against a particular individual only, is not 
absolute as Austin supposed it, but that the latter are simply a 
class of jura in rem, which are more likely to be infringed by a 
certain person, (i.e., the party obliged) than by the rest of the 
world, and the parties to which are subject to more extensive lia- 
bilities than others. Other reasons for this belief will appear 
shortly. Assuming it to be well founded, it will nevertheless be 
observed that if contract were approached from the side of duty, 
the duties of strangers only would fall on this side of the divid- 
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ing line, and those of parties would be considered in a new 
division, duties of persons in particular relations. But the right 
may be thought of as a single right, more or less qualified, against 
A., B., C., and all the rest of the alphabet, that A. shall do a 
particular thing. Whether on this ground both classes of duties 
should be kept together, in one division or the other, with a cross 
reference to point out that a distinction exists, is a question of 
detail. 

An easement, like a contract, is a right as against all the world,’ 
but imposes a particular burden on the servient owner. But it 
may be said, the duties imposed on the parties to contracts are 
often positive, whereas, as Austin lays it down in a different con- 
nection, that of a servient owner is always negative. If there be 
any ground for a legal distinction between duties to do and to for- 
bear, it is sufficient to observe that some easements impose positive 
duties; e.g., to repair fences. There is perhaps one minor differ- 
ence which should be adverted to. Easements being rights of 
qualified enjoyment or possession of a particular thing, are more 
nearly connected with the complex conception property, which we 
have just explained. Again, the duty of a servient owner is with- 
out doubt generally negative, and that of a party to an ordinary 
contract is generally positive. In contracts, therefore, the duty of 
the party obliged is all in all, and that of third persons is so rarely 
called in question, that it is hardly supposed to exist. Hence there 
is a fair question to which we have just alluded, whether contracts 
should not be kept for a fifth division. It is true again that al- 
though an easement may be created as well by way of covenant as 
by grant (a fact which marks in an interesting way the relation- 
ship we are insisting upon), and is presumably binding on a bond 
fide purchaser, without notice, other executory (true) contracts 
touching a specific thing would not have this effect. At law, such 
a contract (e.g., to sell) would not bind a subsequent purchaser, 
even with notice, but the remedy would have to be sought in 
equity. But it is immaterial, for the purposes of classification, 
whether equity or law gives the remedy, so long as a remedy is 
given. That equity would afford one in the latter case, is another 
evidence that contracts impose duties on all the world. 





2 This is not likely to be denied, and is very clearly implied by Saxby v. Man- 
chester, Sheffield, &c., Railway Co., L. R. 4 C. P. 198. 
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As a matter of speculation our inference from Lumley v. Gye 
does not want reason or analogy. It is proper to say, however, 
that the doctrine that a party to a contract may be sued upon it 
for non-performance, although caused by vis major, looks the other 
way, and as the subject is not yet exhausted it may be held that 
the only remedy in the case we supposed is by action against the 
contractor, leaving him to his remedy over if he has one. Should 
this ever be so determined, it would perhaps justify the absolute 
distinction drawn between jura in rem and obligationes in existing 
schemes, and would certainly throw the latter into the fifth division 
we have spoken of. 

But at all events it remains the law that if the contracting party 
may be called the plaintiff’s servant, the master has an action per 
quod servitium amisit, although his only right to those services 
in our times arises out of contract. Were the contrary deter- 
mination reached in the case of an ordinary contract, it would 
afford a reason beside those usually given for retaining the jas 
personarum or law of status, so far as involving a personal rela- 
tion, as a distinct title. It is not material to our point whether the 
action is given to the master by the Statute of Laborers or whether 
it arises from the fact that the duties incident to a well recog- 
nized status were settled before a contract was ever heard of; as 
would seem to be shown by the fact that an action by a parent 
for enticing away his daughter has been sustained on the ground 
of loss of service, although there was no pregnancy and of course 
no actual contract of service.* So long as anomalous duties exist 
it may be well to keep the ancient classification and put them 
under a separate head, either where they are provisionally placed 
above or in the fifth division. At the same time it is very clear 
that many of the component elements of a status or persona, e.g., 
the capacity of an infant to contract, his liability for crime, the 
immunities and disabilities of a slave, and the like, might as well 
be noted under strictly legal divisions such as we have suggested. 
Mr. Maine has noticed the transition from status to contract as 
a mark of progressive societies. To consider the relations of 
master and servant, and husband and wife, as originating in con- 
tract, is an innovation which may be a step towards treating them 





3 Evans v. Walton, L. R. 2 C. P. 615. 
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as dependent on contract throughout, and so toward the disap- 
pearance of the conception of status from the law. As things are 
now, we venture to say that more than one intelligent student, 
reading Kent’s chapters on master and servant, and on principal 
and agent, has wondered why they were separated by half a vol- 
ume, and where the one subject ended and the other began. 

We go back a little to make one or two more suggestions. 
There are several titles now in use which we believe it would 
be well to give up, and others which required explanation. Thus 
Austin, if we remember rightly, has shown the absurdity of the 
phrase incorporeal hereditaments. Bailment seems to us objec- 
tionable for other reasons. At the time the term was originated, 
delivery, like the conveyance of the legal title to land at the pres- 
ent day, so far passed the property to the bailee that a sale and 
delivery by him was good as against his principal.* This may 
have been that special property in the bailee which has left its 
impress on later law. It may be conjectured and would rather 
seem from the abridgments that, in those early days at least, 
there were few cases turning on other points that that of title in 
which the delivery of a chattel was the essential fact. But in 
modern times under bailments are collected matters not only of 
title but contract, and of a kind which would be equally possible 
in the nature of things if there were no delivery or bailment at all. 
Not to mention the unsuccessful attempt to get in telegraphs, we 
find thrust into this omnium gatherum the duty of innkeepers, 
which certainly never depended either on delivery or contract, but 
on the custom of the realm which compelled them to receive all 
travellers (with unimportant exceptions), and to be responsible 
for the safety of their goods and chattels infra hospitia. It is 
said in Calye’s case that “ although the guest doth not deliver his 
goods to the innholder to keep, nor acquaint him with them, yet if 
they be carried away or stolen the innkeeper shall be charged.” 
We must add with regard to the usual subdivisions taken from 
the civil law that very generally where we find that law retaining 
its original form in the body of our own, it seems to us to be a 
source of anomalies and confusion. 

As an instance of a subdivision requiring explanation, we have 





4 Y. B. 21 H. 7, 39; See 2 E. 4, 4. 
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already mentioned implied contracts. Under this head we find 
included both contracts which are truly express, and cases which 
are not contracts at all. If A. requests B., his grocer, to send him 
home a barrel of flour, and says nothing more, and B. does as re- 
quested, there is a true contract on A.’s part to pay for it. It is 
called implied, and is so if that only means that A. does not put 
his promise into words or state the terms of it, but leaves B. to 
infer both from his acts. But that distinction is unimportant, for 
A.’s acts are intended to lead to the inference drawn, and there- 
fore express a promise as well as words would have done. On the 
other hand, under the same head of implied contracts are often 
included another totally distinct class of cases which in fact are 
not contracts, but which are analogous to the obligationes quasi 
ex contractu of the civil law. Thus in some states, the law recog- 
nizes as a duty to be enforced by action the duty to pay taxes, 
which has been already alluded to as one of those called by the 
name in question. But the law is confined to certain definite 
forms of action, and cannot proceed on a simple statement of the 
actual facts to enforce performance or award damages for non- 
performance. The forms of action available for the recovery of 
money are or are supposed to be based upon a contract. Hence 
the law by a fiction supplies such elements as are wanting to make 
this duty into one. But a legal fiction does not change the nature 
of things. And a fiction which is only invented to conceal the 
fact that the common law does not afford a remedy in a case where 
one must be had, and which would be needless with another sys- 
tem of pleading and practice, like that of equity, cannot be al- 
lowed to affect a classification on the principles proposed. 

We return to our main subject. A duty, strictly so called, is 
only created by commands which may be broken at the expense of 
incurring a penalty. That which the law directly compels, al- 
though it may onerously affect an individual, cannot be said to 
impose a duty upon him. The law addresses itself to the thing 
to be done, not to the person affected, and does not punish his 
failure to co-operate. In the classification of principal rights, — 
that is, of the great body of jurisprudence, this distinction is less 
important than the considerations which induce us to neglect it. 
Thus, on account of the practical cohesion of the conception prop- 
erty, we bring together under it not only the true duty to respect 
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possession which is enforced by the action of trover, but like- 
wise the quasi duty, the performance of which is compelled by the 
officers of the law when they give possession to the successful 
plaintiff in a real action. So again we do not distinguish between 
nuisances which the sheriff is ordered to abate, and those which 
the court persuades the defendant to put an end to by inflicting 
damages. When we come to what Austin calls sanctioning rights, 
these reasons cease. In a classification by duties we cannot but 
doubt whether they would find an independent place. Take the 
case of a successful plaintiff in trover. He has undoubtedly a 
right to his damages, which he may discharge or assign. But 
when the law seizes and sells the defendant’s goods to satisfy the 
judgment, can the latter be said to be performing a duty? It 
would seem to be more proper that the sanctions should follow 
the duties to which they are attached. Having decided on this, 
we should put in the same class (with proper cross-references ) 
equitable remedies like decrees for specific performance; al- 
though these may fairly be said to impose duties, sanctioned by 
liability to process for contempt. 

The place for pleading and practice presents some difficulties. 
In the time of the common-law forms of action the question was 
partly solved by placing rights under the remedies by which they 
were enforced. This, however imperfect, was a legal arrange- 
ment; for the distinctions between the different remedies were 
legal distinctions, and embodied a kind of philosophy of the law. 
If forms of action and the distinctions between law and equity 
are to wholly pass away, and the courts are by and by to enforce 
duties on a plain statement of the facts out of which they arise, 
the little of pleading that remains beside the name will come in 
with sanctions under the duty to which it applies. In an inter- 
mediate condition, such as most of the United States are now in, 
pleading retains an arbitrary element, which makes it more con- 
venient to treat it separately. Practice does not seem to be a 
part of the law in any other sense than parliamentary law, or the 
by-laws of certain corporations. If it goes into the corpus juris 
it is for the practical convenience of lawyers, and it will, of 
course, have a separate place. 
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THE ARRANGEMENT OF THE LAW — PRIVITY * 


LC. a former article * we expressed the opinion that a sound classi- 
fication of the law was impossible, except on the basis of the 
ultimate conception duty, instead of the derivative notion, rights, 
which is the foundation of existing systems. In that we believed 
ourselves at the time to be original; for although various jurists, 
such as Falck and Austin, had incidentally remarked that such 
an arrangement was possible, none of those writers seemed at all 
to have considered it, or to have realized its importance, but went 
on to treat the law in the old way. We have found, however, in 
a recent and able work, which is believed not to have reached this 
country until after the article in question was in print, and long 
after it was written, the following passage: — 


There is no more philosophical suggestion in Auguste Comte’s writings 
than that in which he urges, that law should be approached and its 
object-matter arranged from the point of view of duties, and not from 
that of rights. . . . Rights, as Comte clearly saw, cannot be taken as 
ultimate or undecomposable phenomena in law; they require, because 
they admit, analysis; and this analysis is into the duties, the acts or 
forbearances, imposed on other persons, the claim to which constitutes 
the rights. In order to define any person’s right, recourse must be had 
to the acts or forbearances imposed on other persons. Names of rights 
are “‘ second intentions; ”’ the “‘ first intentions ” of which are the duties 
into which they are analyzable. To take rights and not the correspond- 
ing duties as the ultimate phenomena of law, is to stop short of a com- 
plete analysis, and to make “ entities of abstractions.” * 





* (1872) 7 Am. L. REv. 46.— Eb. 
1 5 Am. Law Rev. 1. 
2 2 Hodgson’s Theory of Practice (London, Longmans, 1870), pp. 169, 170 
(§ 90, par. 3, 4). We have not been able to refer to the passage cited from Comte. 
(Cours de Phil. Pos. Legon lvii. vol. vi. p. 454, ed. 1864.) Some of Bentham’s 
language is also very instructive (View of a Complete Code, ch. 2, 3, 14, 19; 
Works, vol. iii. pp. 159, 160, 181, 195) ; and Kant’s tables in his Doctrine du Droit, 
tr. Barni, pp. 60, 61, 81, are tables of duties. We use this word as near enough - 
for our present purposes, but subject to an investigation, the outline of which has 
been sketched in our last number (pp. 724, 725), as to how far what is commonly 
called law imposes what are properly called duties. 

It has been thought advisable to present the outline of a system without going 
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The same author observes, in addition to these considerations, 
that “a law of ‘ rights’ will not harmonize with ethics; ” * a sub- 
ject which certainly is always approached from the side of duty, 
whether we agree or not with the author in denying the existence 
of moral rights “in the sense of claims, as rights are understood 
in law.” 

Without seeking to amplify the argument in favor of this view, 
or to explain it further at this time, we give the ground plan in 
the form of a table, only premising that the primary divisions 
have reference to the classes upon which burdens are imposed, 
that is, whom the law directly addresses; and that the subdivi- 
sions have reference to those in favor of whom the burdens are 
imposed. The table does not profess to be complete, but only to 
explain the nature of the system. [See next page. ] 

It is obvious, however, that this scheme does not exhaust the 
whole body of the law. For instance, under the title, possession, 
we should have what is commonly made a chapter of a book on 
torts, and we should have no more under ownership. So under 
contracts, we should consider only the burdens and duties which 
contracts impose upon the parties to them or upon strangers. 
But the greater part of works on real or personal property is 
taken up with methods of transfer and the different estates or in- 
terests into which a valuable object may be subdivided, and of 
these nothing has been said. We have thus far only looked at a 
lateral section of the law, — at duties contemplated as existing a 
given instant of time; it remains to make a longitudinal section, 
that is, to show them as continuing in time. 

The mere fact that a duty is continuous, however, or more 
accurately, that a series of precisely similar duties is owed from 
a given individual to another, is not otherwise important than as 
making it necessary to mark the beginning and end of the series. 





at length into preliminary arguments in its favor, which could be expanded into a 
separate essay. It suffices to say in opposition to so-called practical schemes, 
which are sometimes formally suggested, and always implicitly by books on such 
subjects as telegraphs, railroads, &c., that the end of all classification should be to 
make the law knowable; and that the system best accomplishes that purpose which 
proceeds from the most general conception to the most specific proposition or 
exception in the order of logical subordination. 
3 Tb. p. 209, § 90, par. 53. 
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A. DUTIES OF ALL THE WORLD. 


a. Law of prize (applying to persons not subject as well as sub- 
jects). 

b. Military service — some taxes (e.g. poll tax.). 

c. Criminal law. 


4 


1. To the Sovereign. 


. Law of libel and slander (civil actions). 

. Injuries to the person — false imprisonment, &c. 
Some nuisances? 

. Fraud independent of contract or special relations. 


2. To all the World. 


. Law of offices — corporations. 

. Monopolies, such as patent-rights. 

. Possession. 

. Ownership. Easement. Rent? &c. 
Contract? 
Domestic relations. 
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. Duttes oF PERSONS IN PARTICULAR SITUATIONS OR RELATIONS. 


a. Duties of officers — impeachment, &c. 
b. Eminent domain. 
c. Taxes on property. 
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b. Duties of land-owners not to make nuisances on their land, 
&c., &c. 
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. Members of corporation to each other. 
. Landlord and tenant, &c. 

Trustee and cestui que trust. 
. Contractor and contractee. 

Master and servant. 

Guardian and ward. 


&c., &c. 
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The duty of A. not to assault B. is the same to-day as yesterday, 
and a description of it at any given moment is equally good at 
any other, and when, as in this instance, it is strictly personal, its 
beginning and end can be sufficiently indicated when it is de- 
scribed under the heads already given. We may go a step fur- 
ther, and say that the mere fact that there are continuous duties 
owed in turn to each of the series of persons who may successively 
fill a certain situation of fact; for instance, who may succeed 
each other in the possession of a thing; is not material. For, as 
before, a single description of the duties is sufficient, and their be- 
ginning and end, as to any particular object of them, is shown by 
the description of the situation to which they are incident. The 
duties to persons in a particular situation begin with their be- 
ginning, and end with their ceasing, to fill that situation. When 
you describe the situation, that is, the facts, to which the duties 
are incident as a legal consequence, you describe the beginning 
and end of the duties as to a given individual. They begin when 
all the facts in question concur; they end when one of those facts 
ceases to be true of him. Thus, if possession should be defined 
as the power and intention of dealing with a thing in one’s own 
name, it follows that the duties owed to a possessor, simply as 
such, begin to be owed to A. or B. when he has such power and in- 
tent, and cease to be owed to him when he loses either. The 
modes of succession to the rights of a bare possessor create no fresh 
difficulty. The duties which are owed to him are incident to a 
continuing situation of fact, and are owed to any one who fills it, 
no matter how. It does not concern a stranger whether possession 
is rightful or wrongful. The modes of succession are, therefore, 
matters of fact and not of law. It is the situation of fact, and not 
the right of the previous possessor, which is succeeded to. There 
are other instances of succession, however, which require a more 
careful treatment, and which are harder to explain. Some con- 
tinuing rights are incidents to a situation of fact, which can only 
be filled by the first person entitled to the rights in question. A 
certain individual and no other is the person with whom a certain 
contract was made, or to whom a certain franchise or monopoly 
was granted; yet the continuing rights incident to the situation 
of contractee or grantee may be succeeded to by another who 
cannot fill the situation, and the same is true of ownership as 
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distinguished from bare possession. To explain this, it will be 
necessary to go into a short historical examination of the origin 
of privity. 

This notion is by no means a necessary incident of every legal 
transfer of property. Even in modern times, the transferee 
may come in adversely to all the world, as is the case in some pro- 
ceedings im rem in admiralty; and it is clear, from the symbolism 
employed in the infancy of law, that some of the earliest forms of 
transfer are based upon capture. Mr. M’Lennan, in his book on 
Primitive Marriage, shows this to be the case with regard to the 
acquisition of wives, and that the form of capture is kept up when 
they have become the objects of barter and sale. The spear, 
which was the sign of a Roman auction, seems to indicate some- 
thing similar; and another illustration of the same sort will be 
found in the /egis actio sacramenti, described in the fourth book 
of Gaius, pl. 16. The question is, how the notion arose that a 
transferee continued the right of the transferor, instead of ac- 
quiring a new right arising out of his own relation to the thing 
transferred. 

The discovery that individual ownership was not the earliest 
form of property cannot perhaps be attributed to any single indi- 
vidual, but it is brought out with remarkable clearness by Mr. 
M’Lennan (Prim. Marr. 282). After observing that the only 
species of property known anywhere originally appears to have 
been property in common, and that the groups were at first the 
only owners, he says, “ the history of the right of property, as we 
have it, is just that of the growth inside groups of proprietary 
rights distinct from the tribal. It was an advance when clan 
estates were recognized as distinct from the tribal; it was a farther 
advance when family estates were recognized as distinct from 
those of the clan. Barbarism was already far in the rear when 
individual property made its appearance.” 

Mr. Maine has shown clearly enough how the succession of 
heirs to a deceased paterfamilias follows from this. Inasmuch 
as the continuity of the family is a natural fact, no invention was 
needed to conceive property as remaining in the family after 
the temporary head had died. Heirs are called sui heredes in 
the XII. Tables; that is, heirs of themselves, or their own prop- 
erty, as is explained by Gaius (Inst. 2, 157), and still better by a 
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striking passage from Paulus.* The gradual change by which the 
paterfamilias instead of manager came to be looked at as owner 
did not affect the devolution of the familia on his death. But it 
devolved of course in the condition in which he left it. And the 
heir who succeeded not to the ownership of this or that thing 
separately, but to the total hereditas or headship of the family, 
with certain rights of property as incident,’ took this headship, or 
right of representing the family interests, subject to the modifi- 
cations effected by the last manager. 

The aggregate of the ancestor’s rights and duties or total per- 
sona sustained by him was easily separated from his natural per- 
sonality, and regarded as sustained in turn by his heir, in view of 
the fact that it was originally his only as head of the family, and 
consisted of the aggregate of the family rights and duties. If we 
start here with succession to the entire situation of an individual 
in the community, on the assumption of his entire persona, we 
shall find the other and more usual examples of succession in 
privity easier to understand. It is very hazardous to attempt 
to generalize the history of legal conceptions from the example 
of the English law alone, because the early English law was not 
the spontaneous growth of the social needs, but was forced by a 
knowledge of the maturer system of Rome. But in England we 
think the course of things was this. The first succession in privity 
was the universal succession of the Roman law; then privity in the 
succession to specific things occurs when the notion of ownership 
was originally subordinate to a personal relation, and the succes- 
sion was in the personal relation with the right over a thing as an 
incident, then it is extended to successions generally. Compare 
succession in title to land with the alienation of a chattel. The 
notion of privity did not at first attach to the transfer of a chattel 
inter vivos. All sales were required to be made in market overt; ° 





4 In suis heredibus evidentius apparet, continuationem dominii eo rem per- 
ducere, ut nulla videatur hereditas fuisse, quasi olim hi domini essent qui etiam 
vivo patre quodammodo domini existimantur; unde etiam filius familias appellatur, 
sicut paterfamilias; sola nota hac adjecta, per quam distinguitur genitor ab eo, 
qui genitus sit; itaque post mortem patris non hereditatem percipere videntur ; sed 
magis liberam bonorum administrationem consequuntur; hac ex causa, licet non 
sint heredes instituti, domini sunt: nec obstat, quod licet eos exheredare, quod et 
occidere licebat. D. 28, 2, 11. 5 D. 50, 16, 208. 

6 Laws of King Edward, 1 Wilkins, p. 48; 1 Thorpe’s Ancient Laws, 159; 
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and one who purchased a chattel in market overt got a good title 
against all the world, — he did not stand on the title of his seller.’ 
But the case was different with regard to land. Recent investi- 
gations have shown that it was not treated as the subject of indi- 
vidual ownership until comparatively late times. In the begin- 
ning of the feudal period the relation between lord and man was 
personal, and the conception of an heir continuing the personal 
situation or relations of his ancestor was familiar from the uni- 
versal succession which the English had received from the Roman 
law. Soon we see the use of a certain amount of land attached 
as incident but subordinate to the personal relation; an eviction 
did not end the duties of the vassal, but only made it obligatory 
on the lord to give him other land of equal value. Then a similar 
process took place with regard to villein services and free tenures. 
The only fund out of which the villein could pay his dues, or 
which enabled him to perform his personal services, was the 
land he was allowed to occupy, and in course of time the services 
came to be regarded as charged on the land in question. In like 
manner the free services were at first “all personal and uncer- 
tain as to their quantity or duration,” but in course of time became 
definite and of a fixed value, were treated as charged upon the 
land just as the villein services were, and were at last commuted 
for money. In each case the accessory became the principal, and 
the principal the accessory. Instead of the land being incident to 
the services, the services became incident to the land.* Bracton, 
who wrote while the change was going on, says, that inter tenen- 
tem et dominum semper tenet et stat homagium quamdiu heredes 
ex utraque parte extiterint, et quamdiu tenens tenementum 
tenuerit in dominico vel servitio quod obligationem homagii in- 
ducit. (81 b.) 

Of course as the services lost their personal character, it mat- 





Aethelstan, 12, W. 58; Thorpe, 207; Edgar, Supp. 6, W. 80, 81; Thorpe, 275, 
&c., &c.; Laws of Wm. Conqueror, 2 Palgr. Comm. xcvi. § 21; cxix. n. (26); 
Mirror, ch. 1, § 3, p. 14, ed. 1768. 

7 2 Palgr. cxix. n. 26, and Leg. Cnut. § 24, Thorpe, Anc. L. vol. i. p. 391, 
Wilkins, p. 137, § 22, seem to show that a sale in market overt with the required 
form passed the title, at least after the lapse of a short time. The writers on Eng- 
lish law generally lay down the doctrine without qualification. 2 Co. Inst. 713; 
2 Bl. Comm. 449; cf. Spence’s Inquiry, 475. 

8 See Systems of Land Tenure, Cobden Club, Morier’s Essay, pp. 288, 290. 





EARLY WRITINGS OF O. W. HOLMES, JR. 745 


tered comparatively little who rendered them, the superior party 
in the relation having the land as security. It became common 
therefore to give a power of substitution to the tenant by the 
mention of assigns in the grant. A passage from Bracton (17 b) 
will show the legal machinery by which this was worked out, and 
the origin as we suppose of privity in the English law. Jtem 
augere potest donationem et facere alios quasi heredes, licet re 
vera here des non sunt, ut si dicas in donatione habendum et ten- 
endum tali et heredibus suis, vel cui terram illam dare vel as- 
signare voluerit, &c. The rest of the passage is worth reading. 
The succession to a personal relation was extended to strangers 
by the fiction that for that limited purpose they were quasi heirs. 
In place of the universal succession to the entire persona of the 
ancestor we have a succession to a particular group of his rights 
and duties regarded as severable from the rest, and constituting 
a persona by themselves, as they clearly constituted a distinct 
personal relation. Bracton says that a freeman may hold villein 
land, rendering whatever services belong to it, and still remain 
free, since he renders them ratione villenagii et non ratione per- 
sone sue (Bract. f. 26, 67); that is, by reason of the special and 
limited relation which he has assumed, and not by reason of his 
general condition. 

We are only attempting to explain the English law, but it would 
seem that an analogy may be found in the Institutes of Justinian. 
After stating (L. 2, t. 6, § 12) the rule that diutina possessio be- 
gun by the deceased is continued in favor of the heir, &c., he adds 
in the following section, inter venditorem quoque et emptorem 
conjungi tempora divi Severus et Antoninus rescripserunt. So 
that the privity between buyer and seller, which enabled the latter 
to avail himself of the adverse user of the former, was introduced 
long after the universal succession of the heir, and seems to have 
been suggested by it in like manner, perhaps through the medium 
of the testamentary sale of the familia. Another fact should be 
observed. By the law of Rome the purchaser, unlike the heir, 
might, if he found it to his advantage, repudiate the possession of 
his seller, and stand on that which he had himself obtained ad- 
versely to the other. The same thing is true of the English law. 

If privity in the title to land grew out of the fact that the infe- 
rior landholders originally held their lands as incident to a per- 
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sonal relation with their lords, which could only be succeeded 
to by those who sustained their persona as heirs or quasi heirs, it 
is perhaps not a very violent conjecture to suppose that the appli- 
cation of the same doctrine to chattels bought out of market overt 
is a later imitation of the law of real property. 

At all events, we have now said enough to make our meaning 
clear, when we say that the only objects of succession in privity 
are persone. Compare the ownership of a res —-say land — with 
the bare possession of it. Possession, as has been explained, is 
the occupation of a continuing situation of fact, which may in 
turn be occupied by another by any means enabling him to do so, 
and to which certain rights are incident, however the possession 
was obtained. Strangers owe the same duties to the occupant for 
the time being, by reason of his possession, whether he is in by 
right or wrong. But a wrongful possessor is not an owner, be- 
cause although protected against strangers, he is not protected 
against his disseisee. Who, then, is an owner? Reasoning from 
the grounds on which possession in general is protected, we say, 
the first of immediately successive possessors who has not wil- 
fully abandoned possession (e.g., the captor of animals fere 
nature), or by the doctrine of prescription, the last possessor 
for the period of prescription, or a claimant under a proceeding 
binding on all the world. Now each of these descriptions is like 
the cases already alluded to of a party to a certain contract, or a 
grantee of a particular franchise, at any given time they do 
and can only apply to one individual, and no other. How, then, 
is a subsequent though friendly taker of the thing to avail himself 
of the pre-eminent advantages incident to a situation filled only 
by his grantor? Only by this notion of the assumption of the 
grantor’s persona, the origin of which we have explained. It may 
not be without its significance that in the days before privity was 
known to the English law, the grantee found protection in a very 
short period of prescription, — a year and a day being mentioned 
in many of the early custumals as the time in which possession 
would ripen into title. 

It is not meant that a transfer is impossible without this notion. 
A change of possession, with the abandonment of claim on the 
part of the former possessor, would suffice to give the transferee 
the protection which the law accords to possession in general. 
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But without the conception of privity the title of the purchaser 
must have stood on the possession actually acquired by him. It 
is pretty clear, that even as late as Bracton’s time, the rule of the 
Roman law obtained in England, and that the title did not pass 
on the sale of a chattel until delivery, as he says, qui rem emptori 
nondum tradidit, adhuc ipse dominus erit (62 a). But when the 
purchaser continues the legal relation of the vendor to the thing 
instead of assuming a new and independent one; when the ob- 
ject of the sale is to substitute the purchaser, not to the possession 
merely, but to the peculiar rights of the vendor, flowing from facts 
peculiar to him; to separate so much of the vendor’s legal persona 
from his natural personality, and allow it to be sustained by an- 
other, —a sale without delivery becomes conceivable. So do 
other doctrines of modern law, which stand on the identity of the 
buyer’s and seller’s legal relation to the thing, and which it is 
needless to go into at length. For instance, that the purchaser can 
add the years of adverse use by his vendor less than the period of 
prescription, to his own, so as to make up the necessary time, 
which a disseisor would not be able to do. 

We proceed to illustrate the general doctrine by taking up 
some of the instances in which it applies and considering them 
a little more in detail. The successions in privity are divisible into 
universal and partial, or into those cases where the successor as- 
sumes the total legal personality of the predecessor, and those 
where he only assumes some well-defined portion of that persona. 
The best example of the former is the succession of the Roman 
heir, which is the more interesting, as in that case the Roman law 
nearly recognizes our conception that the so-called res, which are 
the objects of succession in privity, are persone. The hereditas 
is the first of the res incorporales mentioned in the Institutes,’ it 





® We cannot forbear calling attention to what seems to us a mistranslation, 
which we have traced back a hundred and fifty years, and which very likely could 
be followed much farther. The distinction between corporeal and incorporeal 
things is stated in Inst. 2, 2, §$1, 2, to be that the former are those que tangi 
possunt, the latter que tangi non possunt, qualia sunt ea que in jure consistunt. 
This is constantly translated, ‘“‘ which consist in a right,” and being so interpreted, 
has led to the hopeless confusion of modern “ incorporeal hereditaments,” and to 
Austin’s attack on the division as senseless (Lect. 13). If we translate the phrase, 
“which exist only in contemplation of law,” or “ which depend on the law for 
existence,” and notice that the first instance is the hereditas, which is a universitas 
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being there considered as an object of ownership. But in the Di- 
gest (41, 1, 34) we are told that it sustains the persona of the 
deceased, and that it domine locum obtinet (D. 43, 24, 13, $5), 
so that a succession begun by the deceased may be completed be- 
fore the heir assumes the inheritance (D. 41, 3, 40), and that 
when the heir succeeds to it, he may have an interdict in respect 
of injuries to property belonging to it committed while the in- 
heritance was lying vacant (D. 43, 24, 13, §5). Our doctrine 
that letters of administration relate back to the death of the de- 
ceased seems to embody the same idea, for our executor corre- 
sponds to the Roman heir, and is another instance of universal 
succession. 

We have said that in the beginning of the feudal times the hold- 
ing of land was only an incident of a personal relation with the 
superior lord. When the same tenant came to hold fees of dif- 
ferent lords, of course this was so far modified that he could not 
be required to perform inconsistent services; and we are told by 
Glanville (L. 9, c. 1, pp. 218, 220, Beames’ tr.) that in that case, 
although he did homage for each fee, he reserved his allegiance 
for the lord of whom he held his chief estate; but if the different 
lords should make war on each other, and the chief lord should 
command him to accompany him in person against another of his 
lords, he ought to obey, saving the service due to the other lord 
for the fee held of him. We see, then, that the tenant had a dis- 
tinct persona in respect of each of the fees which he held, and that 
a succession to one of them had no connection with the succession 
to another. Each succession was the assumption of a distinct per- 
sonal relation, in which the successor was to be determined by 
the terms of the relation in question. With regard to chattels, 
which, Blackstone tells us (2 Comm. 386), means whatever was 
not a feud, the case was different. There was no distinct per- 
sona in respect of each of these, and we accordingly find that, 
from a pretty early period, the Roman law as to the devolution 
of all a man’s property is followed by the English law as to all 
his property not feudal. The Roman heir, as has been said, took 
not as by a conveyance of so many chattels and so much land, 





distinct from its component parts (D. 50, 16, 208), and as much a fictitious thing 
as a corporation is a fictitious person, we shall be nearer to what the Roman law- 
yers had in mind, although we may not be able to justify all their examples. 
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but rather as if there had been no change of title, by a simple 
continuation of the legal personality by the ancestor. In like 
manner the executor was formerly entitled to the undistributed 
residue, not as legatee of those specific things, but as represent- 
ing all the rights which the testator would have had after distri- 
bution, if alive. It was on the same principle, we take it, that 
the legatee could not assert a legal title to his legacy until the 
executor had assented. It may be that the modern doctrine that 
a residuary bequest of chattels is not specific like a residuary de- 
vise of lands is to be accounted for in the same way. The distinct 
persone sustained by the testator with reference to the several 
fees of which he died seised were not confused by the fact that 
they might all happen to be assumed by the same successor, as 
they had previously been by him. But the right to the residue 
of chattels was in its first form an incident of the assumption of 
the general persona of the testator, just as the power of the mem- 
bers of a corporation over the corporate property is incident to 
their sustaining that persona, and is succeeded to, not by a con- 
veyance of the several articles, but by the new members assuming 
the persona of the grantees of the franchise, a persona recognized 
and embodied by the law in the fiction of the corporation. When 
the residue came to be given away from the executor it may be 
conjectured that the bequest continued to be governed by the 
same conception. 

Another instance of qualified universal succession is that of the 
husband to the wife on marriage. By the early Roman law she 
would have become his slave, and he would have taken her rights 
and responsibilities, if she had any, upon his shoulders. Modern 
times have inherited the notion, more or less modified. 

Let us pass to partial successions. These include the descent 
of lands, and most alienations of specific things, either by act inter 
vivos or by will, where the transferee does not come in ad- 
versely to the former holder, as in the case of a proceeding in rem 
or a sale in market overt. At first sight it seems as if a corporation 
sole were the best illustration of partial successions. There is a 
continuing aggregate of rights and duties, which the law personi- 
fies, and which may be successively attributed to a series of indi- 
viduals. But such corporations are rarely created except for 
public purposes, and the successor, although in theory of law for 
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certain purposes sustaining the same persona as his predecessor, 
seems to come in rather by a new grant than in privity, as on ac- 
count of its public character the devolution and most of the in- 
cidents of the persona in question are beyond the control of the 
present incumbent. 

The true type would seem to be a corporation for private pur- 
poses, such as a modern manufacturing corporation. The con- 
tinuing rights and duties, the aggregate of which constitute the 
persona in question, are incident to the grant of the franchise. 
Only A., B., and C. answer to the description of grantees in fact, 
yet their rights may be succeeded to by the assumption of their 
persona, which the law has so far recognized as severable from 
them as to attribute to it a distinct existence, and treat it as the 
owner of the rights in question, although it is very obvious that 
philosophically speaking the rights reside in the members. 

Turning to succession in the title to land, it will be remembered 
that the first instance of succession in privity was derived from 
the Roman law, and occurred when the heirs of the first taker 
were named in the grant. The persona with which we have to 
deal is the fee-simple, and when assigns came to be let in they 
took quasi heirs, as has been said. But privity in this instance 
was not worked out to its logical result, for the estate of the as- 
signee of the fee did not escheat upon a failure of heirs of the 
original feoffee, which is, perhaps, a consequence of the originally 
personal character of the relation of lord and man, and a reminis- 
cence of a time when a change of tenants would have been accom- 
plished by a surrender and reinvestiture. It is further to be 
noticed that the grantee comes in so far adversely to his grantor 
that he may acquire a new title by prescription, as has already 
been said. 

The persona of an owner in fee-simple may be sustained by 
more than one as well as by one, just as a corporation may have 
more or fewer members; and it is unaffected by the death of one 
of the natural persons sustaining it, just as a corporation before 
the invention of shares was wholly sustained by the surviving 
members, down to the last. As Bracton says (66 b), Heredes 
esse possunt plures sicut unus, et cuilibet jus descendit quasi uni 
heredi, propter juris unitatem, (and 76b) . . . plures coheredes 
quasi unum corpus propter unitatem juris quod habent. This is 
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joint tenancy. It may be divided by dividing the land, or it may 
be given as if divided, with a right to partition; tenancy in com- 
mon. It may be divided laterally into a particular estate and 
remainders, in which case it is also divided longitudinally, thus: — 











Remainder. 


Particular Estate. Remainder. 

















Fee-simple. 


For a remainder-man has present rights as well as a probability 
of future enjoyment. He gets damages for an injury to the re- 
version, the compensation which would have gone entire to one 
who sustained the entire persona (i.e., owned the fee) being now 
distributed between the number who collectively sustain it. 

Looked at from this point of view the doctrine of corruption of 
blood has at least the merit of being logical. The law having put 
an end to the persona of the ancestor, those who were only entitled 
as supporting that persona could be no better off than he. 

As we are not considering how one man may succeed another 
in the enjoyment of the same thing, but the same right, the means 
by which a title is extinguished and another comes in paramount 
to the former owner have no place in successions. In such cases 
the new taker sustains a new persona instead of the old one, as 
also does a grantee, when all vested and contingent claims which 
were outstanding at the time of conveyance have become barred 
by lapse of time. The successions which we are considering are 
successions in the support of a given persona. The beginning and 
end of the persona in question — e.g., ownership — are taken for 
granted as established. They would be indicated by the descrip- 
tion of the facts to which the duties constituting it are incident. 
Those facts consist of being either first possessor or last possessor 
for the period of prescription, or a taker under a proceeding ad- 
verse to all the world. If the description ceases to be true of one 
and becomes true of another, the persona of the first is at an end, 
and a new one is assumed by the second. So the beginning and 
end of rights arising out of a contract are fixed by the terms of 
the contract; if an assignee of a contract surrenders his rights 
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under that and receives a new undertaking in place of it, the 
persona which he had sustained is gone and a new one has taken 
its place. 

When we turn to the alienation of chattels, we find the notion 
of privity universal in this country, and very general in England, 
where a sale in market overt is perhaps the exception. Still we 
have had reason to think that a sale in market overt was the typi- 
cal sale known to the common law, and that the notion of privity 
had no place there. Perhaps this will explain the fact that 
it was impossible to limit a remainder in chattels at common law 
by act inter vivos, while in wills and testaments such limitations 
were permitted. A remainder could only be limited by subdi- 
viding the persona of the grantor. This was accomplished by 
testamentary dispositions, which were derived from the Roman 
law, as explained above. But the rights of a purchaser could 
not be qualified when he did not assume the seller’s persona, but, 
on the contrary, came in adversely to all the world. 

It has already been shown that the doctrine of privity rendered 
delivery no longer necessary to pass the title to a thing sold, and 
logically the same doctrine should have been applied to gifts, 
unless it was thought against public policy, inasmuch as a substi- 
tution of one individual to another under a certain persona does 
not require either delivery or consideration. The courts of com- 
mon law, however, refused to go so far, on the ground that the 
so-called gift of a tangible thing was in substance a contract to 
deliver at a future time, and void for want of consideration. This 
reasoning is distinctively English, and the Roman law, we take 
it, only required delivery of a gift to pass the title, because a 
change of possession was necessary in all cases for that purpose. 
We will take up the rule of equity in a moment. Another rule of 
the old law was that choses in action were not assignable.*® When 





10 The reason given by the English writers for not allowing the transfer of a 
contract, that it would encourage litigiousness, is supposed to be another perver- 
sion of the Roman law. The Institutes, after treating of those rights of property 
which avail against all the world, pass to obligationes and then to actions. Obli- 
gationes included contract, and also liability arising from the infraction of a legal 
right, which were grouped together with reference to the fact of their imposing 
a special burden on a certain individual, instead of an equal one on all the world. 
The obligation arising from having infringed a right is a mere liability to be sued, 
and it became a commonplace with the medizval civilians, when accounting for the 
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the sale of a chattel interest was effected by the buyer’s coming 
adversely into the situation of fact (possession), to which the 
rights were incident, it is hard to see how a contract could have 
been transferred. A. alone fills, and A. alone can fill the situation 
of person with whom, in fact, a certain contract was made. It is 
only by the fiction that B. sustains so much of A.’s persona that B. 
can possibly succeed to the benefit of that contract. When the 
notion of privity had been applied to the transfer of other chat- 
tels it was easy, even for the common-law courts, to apply it to 
contracts also. Those courts recognize the continuity of A.’s 
persona by compelling the suit to be brought in A.’s name just 
as the continuity of the persona under which the members of a 
corporation enjoy the corporate rights is recognized by the con- 
tinuity of the corporate name. The same result is achieved less 
formally in chancery by subjecting the assignee to the equities 
between the original parties. Equity goes farther, and upholds 
a gift of a chose in action, logically, as we think, on the ground 
that it is a substitution of one to another under the persona of 
contractee, — a transaction to which, as has been said, considera- 
tion seems to be unnecessary, and with which delivery has nothing 
to do. 

We have thus far dealt with clear cases of substitution where 
a successor assumes a persona to the exclusion of the individual 
who had sustained it until then. There is another class, where 
the new comer is introduced under a persona without excluding 
his predecessor. 

We have mentioned husband and wife, and master and servant, 
among the particular relations to which duties are incident, and 
they are properly called “ relations,” because at the present day 
both parties to them retain to a greater or less extent their legal 
personality, instead of the subordinate individual being covered 
and extinguished by the persona of a paterfamilias. A servant 





place of the division actions, that actions spring from obligations as daughters from 
mothers. This is true of obligations of the latter sort, but is no more true of con- 
tracts than of any other right which depends on the law for protection in the last 
resort. The right conferred by a contract is not a right to sue any more than that 
given by ownership. The right to sue does not exist until the primary right has 
been infringed. But what was true of obligations of one sort has been applied to 
those of another, and the error has been perpetuated in the name chose in action. 
Modern courts are bringing back the maxim to its true significance. 
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can sue his master for breach of contract, as well as his master 
can recover from a stranger for a tort per quod servitium amisit; 
and even a wife has her separate status. This was not always so. 
Under the early Roman law the wife, children, and servants of a 
citizen were his slaves.** They could not be said to stand in a 
legal relation to him, for they had no standing before the law ex- 
cept as sustaining the persona of the family head. If they ac- 
quired property, it was he who acquired it; and he, if any one, 
was responsible for their torts. Without bearing this in mind, 
we cannot satisfactorily explain some of our modern doctrines, 
such as the liability of the master for the torts of his servant. If 
a baker sends out his man with his cart, having every reason to 
believe him a prudent and careful person, and the man while 
carrying round his master’s rolls negligently runs down another 
in the street, it is contrary to analogy that the master should 
have to answer for it. Some of the writers on the Roman law, 
from whom Austin probably got his explanation, said that the 
master should have been more careful as to whom he let into his 
family. But he is sometimes liable when he has used the greatest 
care; when he has done nothing which he had not a right to, and 
has not been even remotely inadvertent. Such a law is easily 
explained, if we remember, that it originated when a servant was 
a slave, whom the master was obliged to keep in order as he 
was his cattle, and it is then manifest why it should be other- 
wise if he employed an independent contractor; for the latter 
corresponds to a free man in ancient Rome, who had a sepa- 
rate legal existence, and was, therefore, responsible in propria 
persona. 

To the same source may be referred such notions as that mar- 
riage is not a contract, but a status arising out of contract; the 
right in rem of the husband to the consortium of his wife, and of 
the master to the services of his servant; and the universal suc- 
cession of the husband to the rights of the wife, which has been 
mentioned above. 

So far, however, as duties are imposed by the particular rela- 
tions in question, they fall with other duties into the principal 





11 Bynkershoek was the first to argue, in his opusculum de jure occidendi 
liberos, that the patria potestas was nothing else than dominium juris Quiritium. 
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headings of the law in our first table. Our present concern is with 
the power of one individual to represent another, which is de- 
rived from the same source. 

Where the law treats an individual as a party to a transaction 
in which he had no share in fact, the fiction is too bold for an 
effort of invention, and needs a historical explanation. There 
was no such doctrine in the early Roman law, which did not per- 
mit its formal stipulations and actions to be transacted by 
deputy. But a slave was part of the persona of his master; if the 
promise was made to him, it must bind the other party to some- 
body, and as the slave could acquire no rights for himself, it fol- 
lowed that the benefit accrued to the master. This required no 
fiction, but was the necessary result of servitude. It will be ob- 
served, moreover, that as the master’s right to benefits acquired 
by his servants is general, and as he is liable for the latter’s torts 
wherever a liability is imposed, the slave may be said to sustain 
his master’s persona for purposes indefinite not only in number 
but in kind. 

When the notion had become familiar that one man could ac- 
quire rights, or be subjected to obligations by another who sus- 
tained his persona as part of the familia, —the persona of the 
paterfamilias being the aggregate of the family rights and duties, 
— it did not need a great stretch to extend the power of represen- 
tation toa freeman. But as the power in this case did not result 
from the status of the parties, but from agreement, instead of 
being general it was necessarily limited to the authority conferred, 
and the shadowy distinction between a servant and an agent in 
modern times seems to stand on this circumstance.’’ It is no- 
ticeable that the Roman law seems to have limited the power of a 
free agent to represent his principal somewhat more than we do; 
but when he did so he was regarded by a fiction as constituting 
one person with his principal, just as the slave had done in fact. 
In the Elzevir Corpus (D. 44, 2, 4, note 17) we read, Eadem est 
persona domini et procuratoris. Eadem, inquam, non rei veritate, 
sed fictione, ideoque quod procuratori et similibus personis objict 
potest, objici etiam potest ipsis dominis: nam ex quo hujusmodi 
persone interveniunt, censentur et ipsi domini intervenisse. But, 





12 Austin, 3d ed. pp. 976, 977; table 2, note 3, C. b. 





756 HARVARD LAW REVIEW 


unlike the servant, the agent retains his former legal personality 
for all except the purposes of his agency. 

If these distinctions be remembered, and also that, in our law, 
even the identity of servant and master is a fiction which does 
not put an end to the separate personality of the servant outside 
the purposes of the relation, they will throw light on, as well as be 
illustrated by some modern doctrines. If a vendor of goods ships 
them on board a vessel of which the purchaser is owner pro hac 
vice, under a bill of lading making them deliverable to the buyer, 
the right of stoppage in transitu does not exist because the master 
of the vessel is the servant of the buyer, and his possession is the 
possession of the master. If, on the other hand, the goods are 
shipped on a vessel in the employ of third persons, the right of 
stoppage would remain, although the vessel was selected on be- 
half of the buyer. In this case the owners of the vessel would seem 
to be agents of the buyer; but they hold possession of the goods 
qua carriers, that is, in their capacity of independent contrac- 
tors, that is, in their own name and not as supporting the persona 
of the buyer. Had he made them his agents for the purpose of 
taking possession, the case might be different, if the vendor would 
not be thereby defrauded. 

Another instance may, perhaps, be found in the law of sales, 
where, as in England, no delivery is necessary to pass the title to 
goods. Suppose a written contract is made for the sale, say, of a 
hundred bushels of wheat, not yet ascertained, and that the seller 
afterwards, by the authority of the buyer, appropriates the goods 
to the contract. The title passes in this case at the moment of 
appropriation. But it is apprehended that it does so by force of 
the contract, which now operates as a conveyance, and that the 
transaction does not amount to a delivery, notwithstanding it is 
often called so by the judges. The seller was the buyer’s agent 
to appropriate, but not to possess. He holds in his own name, 
and may still assert his lien as vendor. But if the agreement, in- 
stead of looking merely to the ascertainment of the goods, had 
expressly or by implication contemplated that the seller was to 
hold them in a new character, as agent of the buyer, he would 
thereby assume so much of the purchaser’s persona, the possession 
would change without any physical transmutation, and the vend- 
or’s lien would be gone. If the sale had been made by a servant 
to his master, if, for instance, a coachman should sell his master 
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a dog by oral agreement, and should continue to take care of and 
keep the animal in his master’s stables as before, it is conjectured 
that it might be presumed, from the greater and more indefinite 
extent to which the servant supports his master’s persona, that a 
change of possession had taken place. 

As it is not every one who has the physical possession of a 
thing, who is possessor in contemplation of law, a question arises 
as to the test of his being so. That which is offered by the above 
considerations, and which is believed to be pretty nearly sustained 
by the English law, however it may have been with the technical 
system of Rome, does not depend on an intention to exclude the 
general owner for the time being, as has been thought by some 
writers, but on whether the object is held in the holder’s own name 
or not. A servant holds his master’s goods in his master’s name; 
an agent for that purpose possesses as representing his principal; 
but a bailee, even a mere borrower, although he intends to yield 
possession as soon as demanded, holds, while he holds, on his own 
behalf. It seems to us that the cases of servant and borrower 
have been confounded from not adverting to the familiar histori- 
cal facts which we have recapitulated. 

We append a table, which does not profess to be exhaustive, 
but which will give a conspectus of the whole discussion, repeat- 
ing once more the reason why these topics do not fall into the 
principal classification hitherto suggested. When a person be- 
comes entitled to continuing rights formerly enjoyed by another, 
merely by occupying in turn the situation of fact, to which those 
rights are annexed as an incident, — as, to the rights of a posses- 
sor by obtaining the physical possession of a thing, —the defini- 
tion of the situation in respect of which the rights are enjoyed 
or the duties owed, indicates the moment when any individual be- 
gins or ceases to enjoy them. But in other cases the situation is of 
a kind which can only be filled by the first occupant, or which, if 
capable of transmutation, is not in fact altered, or filled by the 
person who nevertheless becomes entitled to the rights or sub- 
jected to the burdens attached to it. In such cases, of course, the 
definition of the situation does not indicate the moment when its 
benefits and obligations accrue to one who does not fill it. The 
definition marks the beginning and end of the persona in question, 
but not the mode of determining by whom the person is supported 
at a given instant of time. 
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SUCCESSIONS. 


. UNIVERSAL, or successions to the entire PERSONA of another, 


subject to greater or less exceptions. 
. By will or death (executors and administrators). 


. By act inter vivos: 
a. By assignments in bankruptcy (assignees) ? 
b. By marriage (husband to wife) ? 


. PARTIAL, or successions to a special PERSONA, or group of 
rights and duties, severable from the other rights and 


Particular estates and remainders, &c. 


duties of the party first sustaining it. 
. By descent (lands). 
. By will (lands, chattels). 
. By act inter vivos: 


a. By voluntary change of possession (feoffment, delivery 
of chattels out of market overt, either with or without 


consideration). 


. By deed (land or chattels). 


S 
= 
S 
Fe 
v 
~ 
i] 
Sal 
° 
n 
Zz 
3 
lan) 
n 
nl 
z 
a 
Ea 
Dp 
an 
o 
v 
v 
zo 
iS] 
a) 
a 
> 
s 
= 
a 
= 
a 
° 
e 


. By other formalities, irrespective of consideration, such 


Joint tenancy, coparcenary, tenancy in common. 


as transfer of shares on the books of a corporation. 


d. By conveyance, either oral or in writing not under seal, 
for a consideration but without change of possession 
(chattels). 


. By simple agreement or mutual assent without considera- 
tion or change of possession (certain gifts in equity). 





Joint administration. 


REPRESENTATIONS. 


Or introduction of one individual under a persona sustained by another. 
1. For purposes indefinite in number and kind —slaves, servants, wives, some 
general agents. 
2. For definite purposes — agents. 
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MISUNDERSTANDINGS OF THE CIVIL LAW * 


HANCELLOR KENT, in his Commentaries, after mention- 
ing several cases of incapacity to contract, and showing that 
imbecility of mind is not always sufficient to set aside an agree- 
ment, continues: “ Nor is a person born deaf and dumb to be 
deemed absolutely non compos mentis, though by some of the 
ancient authorities he was deemed incompetent to contract. The 
proposition would seem to be a reasonable one, that every such 
person was primd facie incompetent, inasmuch as the want of 
hearing and speech must exceedingly cramp the powers and limit 
the range of the human mind. But it is well known by numerous 
and affecting examples, that persons deprived of the faculty of 
speech and the sense of hearing possess sharp and strong intellects, 
susceptible of extensive acquirements in morals and science.” * 
The modern authority cited by the author is Brower v. Fisher.’ 
In this case the plaintiff had purchased real and personal property 
of the defendant, who was deaf and dumb from birth, and he 
had given a bond for the purchase-money, on which the defendant 
had recovered judgment and taken out execution. The plaintiff 
filed his bill to stay the execution, on the ground that he was 
advised that the conveyance to him was void for want of legal 
capacity in the defendant to contract, and that, if the title should 
prove defective, he would be without redress against the defendant, 
who had become intemperate, and was wasting his property. On 
the petition of the plaintiff, a commission of lunacy was issued, to 
inquire whether the defendant was compos mentis or not. It was 
found that he was not a lunatic, unless the fact of his having been 
born deaf and dumb made him so in judgment of law, and that he 
had conveyed his title to said property for a fair consideration. 
Thereupon the injunction was dissolved, and the plaintiff paid the 
judgment with costs. The question now was whether the bill 
should be dismissed with or without costs. The Chancellor cited 
Bracton, Fleta, and others, and said: “ The bill does not appear 





* (1871) 6 Am. L. Rev. 37. — Eb. 
1 Vol. 2, p. [453]. Compare Shelford on Lunatics, p. 3. 
2 4 Johns. Ch. 441, 443. 
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to have been filed vexatiously, but rather to obtain, for greater 
caution, the opinion of the court on a point which has been left 
quite doubtful in many of the books, and which had never received 
any discussion here. . . . Perhaps, after all, the presumption, in 
the first instance, is, that every such person is incompetent. It is 
a reasonable presumption, in order to insure protection and pre- 
vent fraud. . . . A special examination to repel the inference of 
mental imbecility seems always to have been required; and this 
presumption was all that was intended by the civil law, according 
to the construction of the ecclesiastical courts. . . . I am satisfied 
that the plaintiff is justly to be exempted from the charge of a 
groundless and vexatious inquiry; and the course is not to punish 
the prosecutor of a charge of lunacy with costs, if the prosecution 
has been conducted in good faith, and upon probable grounds. I 
shall therefore dismiss the bill without costs.” It was held, in 
short, that the inquiry whether one born deaf and dumb was not 
a lunatic was so proper to be directed that he who set it in motion 
should not be required to pay the cost of conducting it. If a man 
not versed in the law were told that, as a matter of fact, there was 
a strong presumption that persons who had been deaf and dumb 
from birth were idiots, he would probably be a good deal aston- 
ished, and say that that had not been his experience. Indeed, the 
statement is so contrary to common observation that we should 
find it hard to accept it as law, by whatever authorities repeated. 
There can be no policy in making such a presumption if it is not 
sustained by the facts; but, on the contrary, it may be the source 
of such great injustice, that an investigation into the sources of 
this supposed rule will have more than an antiquarian interest.’ 
The fact is, that the above passages show in a curious way the 
illicit relationship of the common and civil law, and would never 
have been written, had not texts of the latter been adopted into 
the former, and at first misunderstood and later wholly perverted 
from their meaning and from reason. In the language of the 
Institutes of Justinian, 3, 20, 7, repeating Gaii Inst. 3, 105, mutum 
neque stipulari neque promittere posse palam est, quod et in 





3 It is proper to say that in Harrod v. Harrod, 1 K. & J. 4, 9, Wood, V. C., with- 
out referring to the ancient authorities, lays it down that “there is no exception to 
the rule” that the presumption is always in favor of sanity, “in the case of a deaf 
and dumb person.” 
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surdo receptum est. The usual and one of the earliest forms of 
contract known to the Roman law, after the primitive nexum, 
was made by stipulation and promise; that is, by an oral inter- 
rogation in certain formal words by the promisee (stipulator) 
and an equally formal answer by the promisor (promissor). The 
oral pronunciation of these formule was as much of the essence 
of that kind of contract as a seal is of the essence of a deed, 
which is our archaic form. We now regard a consideration and a 
mutual understanding, no matter how arrived at, as the essential 
in ordinary cases; but both of these might have existed without 
creating an obligation, at least of this sort, just as they might have 
in Glanville’s time without imposing any liability outside of the 
ecclesiastical courts. The form was everything. It therefore 
stood to reason that one who could not pronounce the words could 
not make the contract; and it was about equally clear that one 
who could not hear the question could not answer it, or, if he 
were the stipulator, could not accept an answer which he did not 
understand. Gaius says: Mutum nihil pertinere ad obligationem 
verborum, natura manifestum est. Sed et de surdo idem dicitur; 
quia etiam si loqui possit, sive promittit, verba stipulantis ex- 
audire debet; sive stipuletur, debet exaudire verba promittentis: 
unde apparet non de eo nos loqui qui tardius exaudit, sed qui 
omnino non exaudit.* 

Another text of the Institutes (2, 12, 3) is explained in a simi- 
lar way: Item surdus et mutus non semper testamentum facere 
possunt, &c. This, as Vinnius remarks, citing Pauli Sent. (lib. 3, 
sent. 4), was because a dumb person could not call upon the wit- 
nesses nor a deaf person hear them testimonium perhibentes. 

Bracton, as is well known, copied largely from the civilians, and 
the passage first cited from the Institutes is to be found in his text 
very little changed.° But he shows that he either did not know or 
disregarded the strictly technical meaning of stipulari and promit- 
tere in the original, by adding, nisi sit qui dicat quod hoc facere 
possunt per nutus vel per scripturam (unless it should be suggested 
that they can do this by nods or writing). On page 12 also, 
after throwing out that dumb persons possunt consentire secundum 





4 D. 44, 7, 1, $14 et seq. 
5 L. 3, f. 100; cf. L. 5, c. 18, f. 415, and c. 20, f. 421. 
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quosdam per signa et nutum, he adds, generaliter tenendum est 
quod mutus donationem facere non potest quia donationi consen- 
tire non potest sicut nec furiosus, &c., using the word consentire 
to signify ‘“‘ express assent,” a source of subsequent error. Again, 
on page 421, we find the beginning of another misapprehension in 
a distinction then taken between those deaf and dumb naturaliter, 
hoc est a nativitate, and those who have become so by accident. 
This may have been suggested by the word natura in the passage 
cited above from Gaius. 

After Bracton came Fleta, who copied him as Bracton had 
copied Azo. Fleta says: ° Competit autem exceptio tenenti prop- 
ter defectum nature petentis, vel si naturaliter a nativitate sur- 
dus fuerit aut mutus, tales enim adquirere non poterunt nec 
alienare, quia non consentire, quod non est de tarde mutis vel 
surdis, &c. Here consentire seems to be used in a broader sense 
than by Bracton, and to mean that persons born deaf or dumb 
are incapable of the consenting mind, a further aberration from 
the original doctrine. At the same time, the first proviso of the 
Latin law, that the disqualification does not attach to one who 
is only slow of hearing (qui tardius exaudit), has assumed the 
form of an antithesis suggested by the misplaced acuteness of 
Bracton, between those born deaf or dumb and those who have 
become so later in life; for so we suppose we are to translate 
tarde mutis." Of course, from the Latin point of view, it did 
not matter how a man became unable to utter or hear the words 
of the formule; the only question was whether he could do so 
or not. 

Britton briefly alludes to “those who neither know how nor 
have the ability (me sevent ne ne poent) to consent, as the deaf 
and the mad, and mere idiots.” * 

That this is based upon the earlier treatises is clear enough 
without the aid of Selden’s observation “ that the name of Henry 
de Bracton or Breton, in the book commonly called Britton and 
Breton, is to be understood as of that of the primary author of 





® L. 6, c. 40, § 2; cf. L. 3, c. 3, $10. Bracton (De Exceptionibus), f. 421. 

7 The English authors stick blindly to the catchwords of the ancient texts, but 
only to be led astray by them. 

SL. 1, ¢. 26, £. 62; ef. L. 6, c. §,.f. 270. 
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the work, though enlarged with some matters of a later date than 
his time.’ ® 

Some two centuries later the ingenious Perkins, in his Profit- 
able Book, presented further improvements upon the ancients; 
and, although he got farther away from them, he got nearer to the 
facts of life by doing so. He says: “A man that is born dumb 
and deaf may make a gift, if he have understanding; but it is 
hard that such a person should have understanding. For a man 
ought to have his perfect understanding by his hearing, yet divers 
persons have understanding by their sight, &c. And a man born 
dumb and blind may have understanding. But a man that is 
born blind, deaf, and dumb can have no understanding; so that he 
cannot make a gift or a grant.”*° Lord Coke follows Perkins in 
laying down that a man deaf, dumb, and blind from his nativity is 
disabled to enfeoff, &c. But he adds that “a man deaf dumb or 
blind, so that he hath understanding and sound memory, albeit 
he express his intention by signs, . . . may enfeoff,”** &c. 

The same idea, together with Fleta’s antithesis, is repeated 
about this time by Wakering, reader of Lincoln’s Inn: “ A man 
deaf and dumb a nativitate is non compos, but otherwise if by 
accident. But deaf, dumb, and blind, by accident, is non com- 
pos.” ** We have only one other citation to add to the foregoing. 
Lord Hale puts the criminal liability of the deaf and dumb in such 
a moderate and reasonable way, that one is inclined not to follow 
too closely the steps by which he got to his result: — 

“A man that is surdus et mutus a nativitate is in presumption 
of law an idiot, and the rather, because he hath no possibility to 
understand what is forbidden by law to be done, or under what 
penalties: but if it can appear, that he hath the use of under- 
standing, which many of that condition discover by signs to a 
very great measure, then he may be tried, and suffer judgment and 
execution, though great caution is to be used therein.” ** 

We doubt the wisdom of making the civil law part of the course 





® Diss. ad Fletam, § 3, p. 457; Kelham’s Tr. p. 16. The case in Y. B. 2 H. 4, 8, 
Bro. Eschete, 4, does not call for notice. 

10 Pl. 25. 

11 Co. Lit. 42 b. 

12 Vin. Abr. Deaf, Dumb, and Blind, pl. 8; Dyer, 56 a, pl. 12, note. 

eo 3 B.C 34. 
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to be studied by beginners who intend to practise at a common- 
law bar. There is ground for suspicion that it tends to encourage 
a dangerous reliance on what Mr. Choate would have called glit- 
tering generalities, and a distaste for the exhaustive analysis of a 
particular case, with which the common law begins and ends. 
But does not the above instance show that it would be well for 
older lawyers to give it some thought in their leisure hours? No- 
body doubts, nowadays, that a large part at least of the common 
law is founded on that of Rome. Bracton made no secret of what 
he owed to it. But Coke, when he used Bracton, did not go behind 
his text; and Coke is the modern starting-point. The conse- 
quence must be that in other cases, as in this, doctrines get 
swerved from their true meaning and extent, because we do not 
remember their history and origin. A rule of law that has been 
gradually developed can only be understood by knowing the 
course of its development; and that is more or less known by good 
lawyers, if the rule took its rise in England. So far as our juris- 
prudence reaches back to an earlier date, there are the same rea- 
sons for tracing it to its source. Again, not only would it be hard 
to name any one who has thrown new light on such general prob- 
lems of jurisprudence as the arrangement of the law, who has 
not known something of the labors of the civilians; but we shall 
try to show that an ignorant misunderstanding of the Roman 
classification has led to confusion in our own in another instance 
beside those already pointed out by Austin and others. 

The reasons for making bailment a title in our law are not obvi- 
ous, if we consider the matter on principle. If we trace the history 
of the classification under that head, we shall perhaps be con- 
vinced that it consists of fragments of the Roman structure, 
which have been built into the body of the common law in such 
a place and manner as to entirely miss the ends which they origi- 
nally answered, while at the same time they are equally ill adapted 
to any new purpose. 

The Roman law, like our own, did not treat every agreement 
(pactum) as binding, but required it to be clothed with one of 
several solemnities. Just as we should say that a writing under 
seal or a consideration is necessary to make a promise legally 
binding, the civil law said that an obligation ex contractu was 
made effectual, aut re aut verbis aut litteris aut consensu (Inst. 
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III. 13, 2), or as Bracton (16 5) puts it, with modern additions 
which may be disregarded, 


Re, verbis, scripto, consensu, traditione, 
Junctura, vestes sumere pacta solent. 


The obligation contracted verbis was the stipulation already 
mentioned, in which the formal question and answer were the op- 
erative fact creating the duty. 

An obligation was contracted Jitteris by the entry of a debt in 
the creditor’s ledger with the assent of the debtor, or in some 
cases by an acknowledgment of indebtedness signed by him. 
This entry, like a bond with us, was said not to be merely evi- 
dence of the obligation, but to itself impose it.** 

Our present concern, however, is with obligations contracted 
re. We may Say in a general way that these embraced the duties 
properly generated by one person’s having lawfully acquired the 
possession of a thing belonging to another. As this does not 
usually happen except by consent of the parties, such obligations 
may be treated in most cases as arising ex contractu; and although 
this is not true of all, yet, as the same form of action applied in- 
differently, it was not necessary to distinguish between them. In 
all of them the delivery or possession of a specific thing was the 
fact of legal significance, and the obligation was said to arise 
from the thing itself. This does not at all imply the modern doc- 
trine of consideration, even in those cases where a contract could 
properly be said to exist. That doctrine had no more place in 
the civil law than it had in our own Glanville’s time, or than it 
has now in the law of instruments under seal. What it did signify, 
we take it, was this: At the time the Roman treatises were written, 
in which the various obligations were classified, a stipulation was 
in general the proper and formal method of contracting; but there 
were certain well-marked cases of frequent recurrence which were 
not governed by the same rule. Without investigating the his- 
torical origin or date of the exceptions, we can see that people 
in any society would be very apt to borrow money, corn, or imple- 
ments of each other, or, on the other hand, to leave similar articles 





14 Gaius, 3, 131, et seq. 
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in one another’s charge without much thought of formal cere- 
mony. And it is not surprising that in such simple transactions, 
and under a mature system of law, the delivery of a thing was held 
sufficient to create an obligation in respect of that thing. It 
would be very unjust to allow the party to whom it was delivered 
to refuse to return it, or its equivalent, because some formality 
had been omitted. The law, therefore, gave certain actions to 
compel him to do so. But this was about the extent of the ob- 
ligation which arose re, and which was enforced by the actions 
depositi, commodati, pigneratitia, and the rest. The possession 
of a thing owned by another, to which the owner had never parted 
with his title, imposed a duty to return it or to show a good ex- 
cuse for not doing so, as that it had been destroyed under circum- 
stances for which the party in possession was not responsible. 
The receipt of a thing which the bailor was expected to use 
up imposed a duty to return another thing of the same kind. 
So far as this, delivery took the place of stipulation, and no 
farther. So far as this, indeed, the duty might be said to 
exist independent of contract. If it had been wished to modify 
the legal liability, or to add new terms or a collateral under- 
taking to the obligation, we understand that generally a stipu- 
lation would have been as necessary as if nothing had been 
delivered.*® 

It will now be seen that the reason why the civil law put deposi- 
tum, commodatum, and pignus into one group, was that in each 
of those cases the obligation discussed derived its legal force from 
the fact of delivery or possession, instead of the stipulation which 
was the usual form.” 

For the same reason there was placed side by side with them a 
fourth transaction, which no definition of bailments can be made 
to include. We mean of course mutuum. Here the thing deliv- 
ered was not to be returned in specie, but only in genere. The 





15 See, however, D. 17, 1, 39. 

16 We are aware that the obligation contracted re has been considered an earlier 
modification of the primitive transaction nexum than the stipulation; and we do not 
undertake to give reasons for thinking otherwise. But it is clear that the stipulation 
was the general form at the time when the institutes of Roman law were written; 
and therefore, taking the law as it was then, the other obligations were properly 
grouped together as an exception to the general rule, whichever came first in point 
of time. 
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bargain contemplated that the title in the thing delivered should 
pass to the party receiving it, and only held him to a return of 
other articles of the same sort, generally without, but sometimes 
with, interest. These were articles dealt with by weight, num- 
ber, or measure, including not only such matters as wine and oil 
and corn, when the mutuum might be called by us a sale (L. R. 
3 P. C. 101), but also the important commodity of money. An 
ordinary loan, without security or writing, would have created 
an obligation ex mutui datione; and it may be mentioned that 
even if afterwards the borrower assented to an entry in the lead- 
ers’ books, still, as a rule, the writing was only evidence, like a 
memorandum under the Statute of Frauds, and did not substi- 
tute an obligation Jitteris by novation for the former one contracted 
re." On the one side, bailments do not include this most consid- 
erable subdivision; on the other, however, the industry of Lord 
Holt added two, Jocatio and mandatum, which belonged to a dif- 
ferent class oi obligations in the civil law. His original, Bracton, 
had followed the civilians in this instance; but Lord Holt, when 
he caught at the general notion of obligations imposed re for aid in 
deciding the great case of Coggs v. Bernard, and thought to em- 
body the same principles in his discourse on bailments, found 
that neither of the species enumerated under the genus in question 
included his case. But as he probably did not understand the 
technical reasons which fixed the limits of the group, and as he 
found allusions to other contracts which must, or at least might, 
involve a delivery, and one of which answered his needs, he com- 
pleted his classification with them. The case before him came in 
very well under mandatum, so he added that; and as it was said 
to be a contract bone fidei, he laid it down that the consideration 
of the defendant’s undertaking was being “trusted” with the 
plaintiff’s goods.** The list was then finished with locatio, which 
was found in the next line to mandate. 

Many of our readers are aware that in the Latin system man- 
datum meant gratuitous agency, not gratuitous bailment, and that 
the ground of distinguishing it from other binding contracts was 





17 Gaius, 3, 131. 

18 We think it will appear from the whole passage in Lord Holt’s judgment that 
it was the trust, not the delivery, which was regarded as the consideration; and 
there is at least color for attributing the origin of this idea to the words bone fidei. 
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not the absence of consideration, but that it was allowed to be 
effected without either stipulation or delivery. There were four 
contracts gue consensu fiunt which were recognized and enforced 
by the later law, — sale, letting and hiring, partnership, and man- 
date, — and these were grouped together on the ground that in 
them the obligation arose neither stipulatu nor re, but that it was 
enough that the minds of the parties had met.*® Gaius lays it 
down that no form of words or writing is necessary; and we might 
infer, a fortiori, that delivery was not necessary in those cases 
where there was any thing to be delivered, even if Justinian had 
not added that nec dari quidquam necesse est.” 

It must be admitted that a classification which has grown up in 
the way we have described has a certain presumption against it. 
We do not propose to elaborately consider what may be said about 
it on general principles; but we may ask, what is the specific 
difference on which the classification is based? The ground can- 
not be that the consideration is the delivery of a chattel; for if 
there is a consideration for simple contracts, it does not matter 
what it is. Besides, it has been shown there are many cases of 
such consideration which, although they would have imposed an 
obligation re, do not constitute bailment; for example, a common 
loan of money, or the delivery of grain for use upon a promise to 
return an equal amount of the same quality. Again, there is not 
any philosophical propriety in making a class out of all contracts, 
irrespective of their consideration, which relate to a chattel be- 
longing to the contractee, but in the possession of the contractor. 
Is a tailor’s undertaking to mend my coat enlarged or diminished 
according to whether I send the coat to his shop, or he is to do 
the work at my house as one of my household? The classifica- 
tion for which most could be said would follow the general idea 
of the obligations re rightly understood, and would include all 
duties generated by the mere receipt or possession of another 
man’s chattel. But this would not be bailment, for a breach of 
such duties cannot always be remedied by an action ex contractu. 
The difference was unimportant in the civil law which gave the 
actio depositi equally, whether the defendant had received an ar- 





19 Gaius, 3, 135, 136, et seq. 
20 Inst. 3, 22 (23, § 1 in some ed.). 
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ticle willingly or by accident, whether he had voluntarily taken 
charge of it, or it had been left upon his hands by a shipwreck; 
and perhaps Mr. Joshua Williams had a leaning in the same 
direction when he put bailment and trover together as the title of 
one of his chapters. But bailment, as commonly understood, is a 
subdivision of the title contract. If the title should be enlarged 
as suggested, however, we should still feel some doubts of its pro- 
priety. Does not the duty of the possessor to return the thing to 
the owner seem to be only one aspect of the general right of the 
owner to the possession of his property, and to belong side by side 
with the duty not to take it away from him? And is the liability 
for its injury or destruction anything more than a branch of 
the general liability of all men for negligent damage to the prop- 
erty of another? So, again, are the duties and responsibilities 
of the bailor peculiar to cases of bailment? * If bailment should 
be confined to liabilities ex contractu arising from the mere pos- 
session of the thing, the classification would be open to one of the 
most serious objections possible in our day, — that of sacrificing 
the character and true origin of the duty to the form of the 
remedy, besides the more general difficulties just stated. For 
these liabilities ought in most instances to be enforced by an ac- 
tion of tort if there were no contract in the case. The heads of 
the civil law which have been so arbitrarily brought together, have 
been kept, we suppose, because they contain the civil law rules 
as to degrees of negligence. But, apart from the prevailing doubts 
whether those rules are applicable to our system, it is to be re- 
membered that the Roman law did not confine them to cases of 
bailment, and no more could ours. Different writers have tried 
to resolve the doubts which induced Lord Holt to resort to the 
doctrine of mandatum in Coggs v. Bernard, in two different ways. 
The first is that the action was case for a tort, for negligently 
staving the plaintiff’s cask and spilling his brandy while carrying 
it, and that the argument arose on a motion in arrest of judgment 
after verdict for the plaintiff. If a man negligently staves my 
cask to my damage, it certainly would seem that he is guilty of 
a breach of his duty to me, although no special relation subsists 





21 Blakemore v. Bristol & E. R. Co., 8 E. & B. 1035; George v. Skivington, 
L. R. 5 Ex. 1; Francis v. Cockrell, L. R. 5 Q. B. sor, 515. 
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between us, and that I ought to recover, irrespective of contract. 
It is hard to see why possession, either under or without a con- 
tract, if the contract does not expressly refer to the point, should 
exonerate the defendant from a duty he would have owed had he 
merely passed my goods in the street. If the modern English 
cases throw doubt on this, we venture to think them wrong; 
but we pass to the views of those who consider the action to have 
been a somewhat anomalous form of assumpsit. It has been said 
that there was sufficient consideration for the promise laid. Car- 
rying the cask would have been called a gratuitous service by the 
civilians, as it would be by laymen, because they did not have 
the technical doctrine of consideration, and because the defend- 
ant had no benefit or reward. But the delivery of the cask might 
have sufficed for a consideration under our system, as a detri- 
ment to the plaintiff. It is true that, looking forward to the time 
when the whole business is over, if all ends as I expect, the de- 
livery will have redounded to my advantage; but that is not the 
question. The question is whether I have suffered no detriment 
at the moment when the alleged consideration is executed, by 
putting my goods out of my possession, and into that of another. 
It cannot be denied that I have.** The objection to this view, 
which we cannot easily get over, is that it is highly improbable that 
the detriment in question was contemplated by the promisor as the 
inducement of his promise, or as anything more than a necessary 
condition precedent to his performance of it; and we do not see 
how it can be taken to have been the consideration, without an 
averment that it was. The declaration did not, in fact, allege any 
consideration; and Lord Holt, as we have seen, alludes to the 
trust, not to the delivery, as making the promise binding. It may 
at times be a matter of some nicety to distinguish between a 
detriment precedent and a consideration; but it must be admitted 
that the seeming tendency of the cases is to construe any such 
detriment as sufficient, when possible, and to discourage refined 
inquiries upon the point. Lord Holt’s notion® that Bernard 
would not have been liable for nonfeasance (although after de- 
livery, as we understand the opinion), may have been suggested 





22 Bainbridge v. Firmstone, 8 Ad. & El. 743. 
23 See also 2 Kent, 570 et seq. 
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either by the Roman rule that a mandatary could renounce the 
mandate re integra, but not afterward, unless excused by illness, 
&c., or by the early history of the action of assumpsit, as a branch 
of the action on the case. The former reason is unsound, as in- 
consistent with our theory of contracts, apart from other objec- 
tions. If there was a sufficient consideration for any part of 
the contract, there was for the whole of it, and one part was as 
binding as another. The other point is more interesting. The 
real difficulty which was felt in the earliest cases in the year- 
books, as we read them, was not on any question of consideration, 
for that doctrine was very properly not deemed applicable, but 
how an action of trespass on the case, i.e., an action for a tort 
analogous to a trespass, but wanting some of its formal elements, 
could be brought for a non-feasance. This difficulty was as great 
when there was a consideration as when there was none. The 
earliest examples suggested by the judges of actions on the case 
arising out of a contractual relation are those in which, as in 
Coggs v. Bernard, the agreement concerned property, and the de- 
fendant, while performing his agreement, damages the property. 
The contract at once sinks out of sight, and the action is case for 
a tort, as it would have been had no agreement been made. The 
next step, logically speaking, in the enlargement of the jurisdic- 
tion of the court, was to hold the defendant liable for a tort, 
when he merely let in a natural source of damage by his omission 
or nonfeasance. This was clearly right in cases where the unper- 
formed duty was not imposed by contract, and the same was 
thought to be true, still independent of consideration, when the 
damage was caused by the defendant not keeping his promise. 
Thus it is put as a tort if one agrees to cover my house within a 
certain time, and does not, so that for want of the covering the 
roof of the house is rotted by the rain. After it had been recog- 
nized that a nonfeasance might be a tort, the doubt was intro- 
duced whether the traverse should be on the undertaking or the 
negligence, where both are alleged; and when the issue mon 
assumpsit was settled as the proper one in such cases, it is no 
wonder that the notion of a tort as the gist of the action became 
enfeebled and disappeared, that of contract taking its place, and 
introducing the averment of consideration into the declaration. 
The declaration, however, in Coggs v. Bernard more resembled 
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that in Y. B. 19 H. VI. 49 ** than the then well-settled form of 
assumpsit; it alleged an undertaking rather by way of induce- 
ment, and then set forth a negligent injury to property, and the 
issue was not guilty. This ancient mode of declaring evidently 
revived in Lord Holt’s mind the doubt which had preceded the 
earlier cases of assumpsit, and which has just been explained. 
“‘ Assumpsit,” he says, “in such a case as this signifies an actual 
entry upon the thing; . . . and if a man will do that, and mis- 
carries in the performance of his trust, an action will lie against 
him for that, though nobody could have compelled him to do the 
thing.” Compare with this the language in 11 H. IV. 33, which 
was case for not building a house within an agreed time. It was 
objected that the action sounded in covenant, without showing a 
specialty. To this Norton replies, “Sir, if he had made my house 
ill, and had thrown my timber into confusion, I should have an 
action on my case well enough without deed; ” but Thirning, 
Chief Justice of the Common Pleas, answers the case put by 
saying, “I grant well that you should in your case, because he 
shall answer to the tort which he has committed, quia negligenter 
fecit; but when a man makes a covenant, and will not perform 
any part of such covenant, how shall you have your action against 
him without specialty? ” If this view had prevailed, the action 
of assumpsit would never have grown out of the action on the 
case, for it would have been stifled in the beginning by the sug- 
gestion that miscarriage in performing a promise might be a tort, 
but that a failure to perform it could not be. That suggestion, 
as we have seen, was yielded to at first, but had ceased to prevail 
long before Lord Holt’s time, and his remark, which would have 
applied with equal force to any action of assumpsit for nonfea- 
sance, was contradicted by the practise of at least a century. 





24 Where we see assumpsit just beginning to distinguish itself from case. It was 
alleged that defendant undertook to cure plaintiff’s horse, but applied medicine so 
negligently that the horse died. A traverse of the assumpsit was held good on the 
ground that the negligence might have been a mere nonfeasance. Consideration 
was neither alleged nor spoken of. 
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THE THEORY OF TORTS * 


E have tried to show in an earlier number of this Review ' 

that the notion of a legal duty involves something more 

than a tax on a certain course of conduct, although the tax may 
happen to be collected by means of a court of justice. Mere 
liability to what is called a penalty by the statute imposing it may 
not create a duty, it was shown, and a fortiori such is not the di- 
rect result of the liability to a civil action. Apart from collateral 
consequences, the possibility that I may have to pay the reason- 
able worth or market value of my neighbor’s property cannot be 
said to amount to a penalty on conversion, much less to make it 
my duty not to convert it. I do not owe my butcher a duty not 
to buy his meat, because I must pay for it if I buy. And as 
liability to a civil action for the amount of the plaintiff’s detri- 
ment is quite different from a punishment proportioned to the 
defendant’s guilt, so, conversely, liability to such an action does 
not necessarily import culpability, as it has been thought to do 
by some of Bentham’s followers. The liability of a master for 
his servant, which is one of the instances illustrative of this propo- 
sition, and which Austin tried to account for by the notion of 
remote inadvertence, has been explained heretofore.* It may 
safely be stated that all the more ancient examples are traceable 
to conceptions of a much ruder sort, and in modern times to more 
or less definitely thought-out views of public policy. The old writs 
in trespass did not allege, nor was it necessary to show, any thing 





* (1873) 7 Am. L. REv. 652.— Eb. 

1 6 Am. Law Rev. 723, 724. 

2 7 Am. Law Rev. 61, 62. The peculiar liability for ferocious animals, which is 
another of those to which he alludes, is derived, we suppose, from the Roman law. 
In that system it seems to have been based upon the primitive notion that liability 
somehow attached upon the thing doing the harm. Ulpian tells us that the liability 
runs with the animal, and that, if it has changed hands, the action must be brought 
against the present owner. D. 9.1. pr. And we read in the Institutes that a man 
is not liable for damage done by animals fere nature, after they have escaped, 
because they have ceased to belong to him. Inst. 4, 9, pr.; cf. xm. TAB. 8, 6. Yet it 
is obvious that the remote culpability in keeping them is as great in this case as in 
that of dogs or bulls. In modern times the liability would be placed upon the ground 
explained in the text. 
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savoring of culpability. It was enough that a certain event had 
happened, and it was not even necessary that the act should be 
done intentionally, though innocently. An accidental blow was 
as good a cause of action as an intentional one. On the other 
hand, when, as in Rylands v. Fletcher,’ modern courts hold a man 
liable for the escape of water from a reservoir which he has built 
upon his land, or for the escape of cattle, although he is not alleged 
to have been negligent, they do not proceed upon the ground that 
there is an element of culpability in making such a reservoir, or 
in keeping cattle, sufficient to charge the defendant as soon as a 
damnum concurs, but on the principle that it is politic to make 
those who go into extra-hazardous employments take the risk on 
their own shoulders. In many of the prairie states the rule of 
the common law as to keeping in cattle at one’s peril does not 
prevail. Statutes requiring railroads to fence them out are very 
generally in force. 

At one end, then, of the liabilities discussed in a treatise on 
torts, we should find a class of cases, some of ancient and some 
of modern date, in which the cause of action is determined by 
certain overt acts or events alone, irrespective of culpability. 
Such were, formerly at least, trespasses proper in general, and 
such are to-day those arising from some sources regarded as 
extra-hazardous. Again, there are other cases of acts done inten- 
tionally, but innocently, for which it is supposed indemnity might 
be exacted by the sufferer; as, when a man’s land or easement is 
interfered with under an innocent mistake of boundaries. 

At the other extreme from the above are found those liabilities 
in which culpability is in general an essential element. Such 
are frauds, or malicious or wilful injuries; perhaps, also, certain 
negligent acts (stricto sensu), where the negligence referred to is 
the actual condition of the defendant’s consciousness. 

Half-way between the two groups which have been indicated lie 
the great mass of cases in which negligence has become an essen- 
tial averment, since Bentham’s ideas have got into the air, and the 
abolition of the old forms of action has allowed pleaders to state 
their case according to their own views of its essential elements. 
What does this modern negligence mean? Austin, following his 





8 L. R. 3 H. L., 330, s.c. L. R. 1 Ex. 265; 3 H. & C. 774. 
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general notion that liability imports culpability, analyzed negli- 
gence as the state of the party’s mind. This seems to us unsatis- 
factory; and to show why, we must begin at a little distance from 
the subject. 

The growth of law is very apt to take place in this way: Two 
widely different cases suggest a general distinction, which is a clear 
one when stated broadly. But as new cases cluster around the 
opposite poles, and begin to approach each other, the distinction 
becomes more difficult to trace; the determinations are made one 
way or the other on a very slight preponderance of feeling, rather 
than articulate reason; and at last a mathematical line is arrived 
at by the contact of contrary decisions, which is so far arbitrary 
that it might equally well have been drawn a little further to the 
one side or to the other. The distinction between the groups, how- 
ever, is philosophical, and it is better to have a line drawn some- 
where in the penumbra between darkness and light, than to remain 
in uncertainty. For instance, a breach of warranty of quality only 
makes a sale voidable at most; but if the thing is different in kind 
from the subject-matter of the agreement, there is no sale. There 
is a clear general distinction; but when we come down to nice 
cases, where does a difference in qualities rise to a difference in 
kind? It is a question for Mr. Darwin to answer. In some in- 
stances a difference in name will not improbably suffice to turn the 
scale. Take another example nearer to our present subject. There 
are certain. rights, an infraction of which is said not to be action- 
able in the absence of substantial damage. To put it more philo- 
sophically, the duty of an adjoining owner is not to refrain from 
abstracting a ray of light from his neighbor’s ancient windows, or 
from digging, so that a spadeful of earth shall fall from his neigh- 
bor’s land into his pit, but to refrain from substantially diminish- 
ing his light, or from digging so as to cause appreciable damage 
by the falling of his neighbor’s soil. Fifty years ago it was left 
to the jury in ordinary cases to say whether the abstraction of 
light was substantial or not. What does this mean? If the de- 
fendant had wholly obstructed the plaintiff’s windows, we presume 
the court would not have required the aid of a jury to hold him 
liable. If, on the other hand, the obstruction complained of was 
a foot high, and a hundred yards off, the jury would not have been 
allowed to find for the plaintiff. But between these clearly op- 
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posed cases there lie a great number of others which may as well 
be decided one way as the other, and so the exact limit of the 
defendant’s duty is measured by the opinion of the jury. But all 
the elements of these cases are permanent, and there is no reason 
why a case should be decided one way to-day, and another way 
to-morrow. To leave the question to the jury for ever, is simply 
to leave the law uncertain. Accordingly, we read in a recent 
equity case * that what was left at large to the jury fifty years ago 
has now become a mathematical rule; that a building cannot be 
complained of unless its height exceeds the distance of its base 
from the base of the ancient windows. This instance explains the 
meaning of the question ordinarily left to the jury in negligence 
cases. They are not asked what was the condition of the defend- 
ant’s consciousness. Would the fact that the defendant had taken 
counsel with himself, and acted as he thought prudent, exonerate 
him if the jury found that his conduct was not that of a prudent 
man? To say that he must find out at his peril is merely another 
way of saying that what he actually believes is immaterial. The 
truth is, that the cases where the character of the defendant’s 
conduct is left to the jury lie midway between extremes which the 
court could determine without their aid. Suppose the whole evi- 
dence in the case was that a party, in full command of his senses 
and intellect, stood on the track, looking at an approaching 
steam-engine until it ran him down, would a judge go so far as to 
ask the jury if this was prudent? Supposing the whole evidence 
was that he attempted to cross a track which was visible for half 
a mile each way, and on which no engine was in sight, would the 
jury be allowed to find that that was negligent? The mass of 
cases actually tried are those which lie so near the dividing line 
that the standard of conduct is not clear, and is therefore referred, 
in the first instance, to the jury, as representing the average opinion 
of the community. Let us carry the analysis a little farther. 
Law as law is an agent, influencing conduct by motives, and ap- 
plying consequences. Before law can act, however, either upon 
the private citizen or the judge, when, as in civilized communities, 
it is not directly addressed to the individual by the sovereign, a pre- 
liminary investigation of fact has to be made. For example, the 





4 Beadel v. Perry, L. R. 3 Eq. 465, 467. 
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court has to satisfy itself that an ancient statute not found upon 
the rolls was actually enacted, before it will enforce it. It has to 
be convinced of the same fact as to an act of yesterday. It has to 
determine the meaning of the act, and the scope of precedents. A 
clear conviction on these points so uniformly determined judicial 
action, that we are apt to lose sight of the antecedent in the conse- 
quent, and to speak of the whole as a question of law; although, 
when a precisely similar investigation is made by the same judges 
by the same means, by reference to statute books and reports, as to 
a question of foreign law, inasmuch as the consequent effect upon 
action is more exceptional, we find no difficulty in calling things 
by their right names. 

This class of facts, inasmuch as their function is only to 
suggest a rule of law, is investigated by the court in such way as 
may be most convenient. The fundamental fiction of the law is 
that all are presumed to know it, and it follows that whatever facts 
are necessary preliminaries to such knowledge may not only be 
judicially noticed by the courts which declare the law, but must be 
found out at their peril by those who are called on to obey it. It 
is hard to see any distinction, whatever the nature of the fact may 
be; and, although not every fact judicially noticed is a source of 
law, the facts which are such are not confined to the example which 
has been mentioned. They are not always to be found in any pre- 
vious acts of any branch of the sovereign body. As has been 
remarked heretofore,” they may not even owe their compulsory 
power to their recognition by the courts, although they do not 
generate rules of law in the empirical sense in which lawyers use 
the phrase, unless they induce the judges to decide in the way they 
suggest. Lord Coke says that “a custom cannot be alleged 
generally within the kingdom of England; for that is the common 
law.” A custom, as such, is a fact. When it is said that a general 
custom is law, it is meant only that the courts will enforce a rule 
of conduct suggested by the custom. This is recognized by the 
form of the writ in some cases reported by Lord Coke himself, 
where, notwithstanding his remark, the custom of the realm is set 
forth at length. Modifications of the law are recognized much 





5 6 Am. Law Rev. 723, 724. 


® Calye’s case, 8 Co. Rep. 32; see also the observation of Maule, J., in Crouch 
v. London & N. W. R. Co., 14 C. B. 255, 283. 
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sooner in the rules of evidence than in pleading, where precedents 
remain of record. It ceased to be necessary to prove such customs 
long before it ceased to be usual to allege them. As late as the 
end of the last century, Mr. Hargrave cautiously says that “ it 
seems not only unnecessary, but even rather improper,” to recite 
them.’ At last Mr. Chitty is bold enough to write “is” in place 
of “seems.” * Here, then, the original question of fact has dis- 
appeared, and, in place of inquiring into the existence of a custom, 
the courts simply satisfy themselves from the precedents that their 
predecessors have laid down a rule of law.° A more modern ex- 
ample is to be found in the rule of the road. There, after a suffi- 
cient amount of fighting, a practice is worked out, and a corre- 
sponding expectation generated. Then this is judicially noticed by 
the courts, and it is laid down as a rule of law that men are bound 
to do in this instance what by general consent they are expected to 
do. Take again the custom of merchants. This is a true source of 
law, even if its effects are confined to contracts; for it does more 
than simply interpret, —it imposes consequences, irrespective of 
actual intent. Moreover, the operation of such customs cannot 
always be justified on principles of contract, however interpreted, 
as is the case of an acceptor, whose liability does not stand on any 
consideration moving to him from the holder.*® Indeed, it is per- 
haps to be regretted that more implicit respect is not paid to such 
customs. Thus, it is true, perhaps, that a contract cannot be 
satisfactorily made out, without over-refining, between a bank and 
a stranger who has taken a check upon it from one of its deposi- 
tors. But an expectation has been generated by a well-known 
course of dealing, and a bank which should arbitrarily disregard it 
would be sent to Coventry. Why should not a rule, which is more 
compulsory than many statutes in practice, be recognized as bind- 
ing in law? However, this is not to the point of the present dis- 
cussion. In some cases, as has been said, mercantile customs are 
a source of law, and in those the methods of ascertaining the fact 





7 Co. Lit. 89 a, note 77. 

8 Ch. Pl. 1st ed. 219. 

® As to special customs, see Doct. & Stud. I. ch. 10. It is immaterial whether 
what were called customs of the realm were true customs. It is enough for the pur- 
poses of illustrations that they were treated as such. 

10 See Hardres, 485, 487, for the notion in its early form. 
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have varied with the convenience of the courts. If the custom is 
so publicly known and understood that the conscience of the court 
permits it to act upon its own knowledge, it will do so. If it can 
satisfy itself by an inquiry in pais, it is at liberty to do that, as 
when in Pickering v. Barkley, upon demurrer to a declaration on 
a charter-party,’’ the question being whether pirates were perils 
of the sea, “‘ the Court desired to have Granly the Master of the 
Trinity House and other sufficient merchants to be brought into 
the Court to satisfie the Court, viva voce, Friday next following.” 
Less than a hundred years ago in England it was usual to try mer- 
cantile cases before a special jury, who spoke to the custom of 
merchants of their own knowledge. In our day, if the court is in 
doubt, the fact is tried like any other, before a common jury, upon 
the testimony of witnesses. But however the fact is ascertained, 
the purpose of the evidence remains the same. The object always 
is to suggest a rule of law to the court, and does not differ in kind 
from the reading of a book of statutes. If it were possible to act 
up to the fiction that the court has all the law in its breast before- 
hand, the offer of such evidence would be as anomalous as the 
enactment that Messrs. Little & Brown’s edition of the Statutes 
at Large should be competent evidence of the public acts of Con- 
gress.*® 

What has now been said has a direct bearing on the relations of 
fact and law in negligence cases. In some cases the fact, the 
belief of which controls the action of judges, is an act of the legis- 
lature; in others it is public policy, as understood by them; in 
others it is the custom or course of dealing of those classes most 
interested; and in others where there is no statute, no clear ground 
of policy, no practice of a specially interested class, it is the prac- 
tice of the average member of the community, — what a prudent 
man would do under the circumstances, — and the judge accepts 
the juryman as representing the prudent man. But still the func- 
tion of the juryman is only to inform the conscience of the court 





11 In Gibson v. Stevens, 8 How. 384, 398, 399, Taney, C. J., announced that the 
courts would judicially recognize the course of trade in the Mississippi valley, by 
which. a transfer of a warehouse receipt for grain has a similar effect to that of the 
transfer of a bill of lading. 

12 Style, 132. 

13 Act of Congress of Aug. 8, 1846, 9 St. at L. 75. 
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by suggesting a standard, just as when the finding is on a custom. 
To be sure the rule of law is laid down in advance, that the jury 
will find for the plaintiff if they find that he was using due care, 
and that the defendant was not. But that is a mere matter of 
convenience, and only amounts to adopting beforehand the stand- 
ard of conduct which their opinion suggests. In a clear case, as 
has been said, their opinion would not be asked; but clear cases are 
rarely carried very far in court, and it has come to pass that negli- 
gence is regarded by many whose opinion is entitled to respect as 
always and in the nature of things a question for the jury. If 
negligence means a culpable state of mind, and it is part of the 
plaintiff’s case to prove that, the opinion would be true; but we 
have tried to show that to be a misapprehension. If it means 
simply that in certain cases it is not exactly determined what 
overt acts will make a man liable, the function of the jury is in 
theory continually vanishing. For just as when a custom has been 
acted on it disappears and gives place to a rule of law; just as the 
general customs of the realm, so called, are no longer pleaded, and 
as the result of the findings of Lord Mansfield’s special juries now 
appear in the pages of Kent and Story, — when the mind of the 
court has once been fully satisfied as to the rule of conduct in cer- 
tain circumstances, it is little better than lawlessness if the same 
rule is not applied in similar cases thereafter. But here it is 
objected that no two cases of this sort ever are alike, but that each 
must be determined on its own shade of facts. The same idea 
was once prevalent as to equity, and precedent was thought to be 
impossible on that ground. But there are many cases which have 
been left to the jury in which all the facts before them could have 
been comprised in a short written statement. How numerous such 
cases may be is immaterial; for we do not propose to discuss 
whether it is not practically better to let many cases disappear 
with the fugitive tribunal which decides them, nor whether it is not 
desirable to abide without exact rules of conduct in some instances. 
All that is attempted is to point out the theory on which the jury 
takes any part in these decisions, and that it depends on the dis- 
cretion of the court whether they shall be appealed to at all, and 
whether, having clearly decided to the satisfaction of the court, 
their vote shall still be taken if the same question is raised again. 

If this analysis is correct, it will be seen that the legal liabilities 
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defined by a book on torts are divisible into those in which culpa- 
bility is an element and those in which it is not; but that the latter 
class may be subdivided into the cases where the facts which fix 
the liability are definitely ascertained, and those where the bound- 
ary line is in course of ascertainment, or from motives of policy 
is kept purposely indefinite. 

It remains to consider the more fundamental principles of 
arrangement. The worst objection to the title Torts, perhaps, is 
that it puts the cart before the horse, that legal liabilities are 
arranged with reference to the forms of action allowed by the 
common-law for infringing them, — the substantive under the ad- 
jective law. But an enumeration of the actions which have been 
successful, and of those which have failed, defines the extent of the 
primary duties ** imposed by the law, and accordingly there is no 
fault to be found with the contents of text-books on this subject. 
Torts have been thought to be infractions of rights availing against 
all the world. This may prove too narrow a definition, although 
the title includes all such rights. It contains in the first place 
duties of all the world to all the world; that is, duties of subjects 
generally to subjects generally, irrespective of any more special 
circumstances on either side than such as make it possible to incur 
a legal liability. For instance, the duty not to commit an assault 
and battery is imposed on all persons not excepted from ordinary 
rules in favor of all persons upon whom a battery is possible. The 
fact of possibility is merely a condition precedent, not a defined 
state of facts to which a peculiar rule of law attaches. A second 
class of duties, equally general as regards the persons on whom they 
are imposed, are owed, not to every member of the community, 
but only to persons in particular situations of fact; that is, to 
persons distinguished from the rest of the community by certain 
definite marks. Such, for example, are the duties of all the world 
to a possessor, a patentee, or a master. The rights corresponding 
to both of these enumerated classes are, of course, rights availing 
against all the world, but there are other cases which are harder to 
deal with. There are some instances, undoubtedly, in which the 
duty seems to arise out of a special relation between the parties. 
Take the case of a vendor of an article known to have a secret tend- 





14 The word “ duties” is used to avoid a circumlocution, subject to the con- 
siderations suggested above in this article and in the earlier discussions referred to. 
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ency to do damage if applied to the contemplated use. It would 
seem, at first sight, that the duty was a consequence attached by the 
law to the special relation of vendor and purchaser. But the same 
duty would arise out of the relation of bailor and bailee, and we 
think reflection would show that, although the relation of the 
parties afforded the occasion, the duty in question was capable of 
being generalized into a form irrespective of the particular rela- 
tion. Indeed it is believed to be one of the evils of not having a 
comprehensive arrangement of the law that we lose the benefit of 
such generalizations as a philosophical system would naturally 
suggest, and cases are discussed only on the foot of the particular 
relation out of which they arise dramatically, but of which they 
are legally independent. Thus a man is employed to put up a 
chandelier in a public-house, and puts it up in such a way that, 
in the ordinary course of events, it may be expected to fall, and 
to do damage. The damage which might have been expected is 
done; but the court sees no ground for holding the defendant 
liable. The duty in this case arises proximately out of the relation 
of contractor and contractee, and the subject is discussed, par- 
tially, at least, in terms of contract. But the duty, if there was 
any, was logically antecedent to the contract, — that is, it was a 
duty imposed on all the world, in favor of all, — and the contract 
seems to have been nothing more than an opportunity for the 
breach.” Take again fraud in the making a contract. The breach 
of duty is only complete when the contract is made, but the duty 
not to defraud is logically anterior to the contract, and seems to 
be recognized as being so by the option given the defrauded party 





15 Collis v. Selden, L. R. 3 C. P. 495. This case has another aspect in which it 
sanctions the opinions herein advanced as to negligence. The defendant was alleged 
to have put up the chandelier negligently, but Willes, J., said, “’There would be no 
end of actions if we were to hold that a person having once done a piece of work 
carelessly, should, independently of honesty of purpose, be fixed with liability in this 
way, by reason of bad materials or insufficient fastening.” That is, the court took it 
upon itself to say what the standard of the defendant’s duty should be, without the 
aid of a jury, because the court had a clear opinion in this instance that it was not 
desirable to extend liability to the required point. Numberless other instances of the 
same principle might be given, but it will suffice to refer to Ryder v. Wombwell, 
L. R. 4 Ex. 32, 39; L. R. 3 Ex. 90; Manby v. Scott, 1 Mod. 124, 138, cited with 
approval by Blackburn, J., in Bazeley v. Forder, L. R. 3 Q. B. 559, 564; Shipley v. 
Fifty Associates, 106 Mass. 194, 199. See also Giblin v. McMullen, L. R. 2 P. C. 
317, 336, 337; McCully v. Clarke, 40 Penn. St. 399. 
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to sue in tort for the fraud. As the present object is only to 
illustrate the general proposition it is not considered how far 
the same thing is true with regard to the negligence of bailees, 
apart from any special duties imposed by the terms of the agree- 
ment. 

There are, however, some truly special liabilities arising out 
of special relations of fact other than contract, which, as they 
are not enforced by actions ex contractu, are included in books 
on torts; for instance, the duties of a tenant for life to the 
remainder-man. But although such duties cannot be resolved into 
contracts, it is believed that together with contracts they fall 
under a distinct generalization: viz., duties of persons in a par- 
ticular situation of fact to persons in a particular situation of fact; 
or, perhaps, more concisely, duties of the parties to a particular 
relation of fact to each other. 

It remains to be considered whether there are not liabilities 
analogous to the duties of all the world, admitted to properly 
fall within the subject under discussion, which are owed only 
by persons in a particular situation of fact to which the responsi- 
bilities in question are annexed as a special consequence. We 
think it must be admitted that there are such owed by certain 
limited classes to all the world. It will be observed that they 
shade away from duties of all the world by insensible degrees. 
Thus it is a duty of all not to assault with their hands, — irrespec- 
tive of any more special circumstances than the condition pre- 
cedent of possibility. A man with a stick is distinguished from 
subjects generally by facts peculiar to a narrower class. Yet it 
would clearly be an anomaly to describe the duty not to assault 
with a switch separately from the general duty not to assault. 
When we go a step farther to the case of assaults with deadly 
weapons, a distinction is taken more easily. When we get to the 
liability for dangerous animals it would be hard to frame a gen- 
eral definition irrespective of the special circumstances which 
would hold water. Yet this last liability is felt to be nearly con- 
nected with the preceding examples. There is an element in com- 
mon between all duties which are imposed, irrespective of the 
special relation between the parties. They cannot satisfactorily 
be resolved into duties of all to all, but they are discerned to tend 
in the same direction. It would not be instructive to generalize 
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the duty to respect possession into a special application of the 
duty to keep the peace, but the two are akin to each other. The 
liability for ferocious animals cannot be included in a general 
statement that every one is liable for the consequences of extra- 
hazardous undertakings, because there is no certainty what will 
be thought extra-hazardous in a certain jurisdiction at a certain 
time, and the particular things which have been held so have to be 
considered separately; but the particular instances point to such 
a general principle as the tacitly assumed ground of decision. 

If now the reader will refer to the table on page [740] of this 
volume, he will see that the six subdivisions of the law indicated 
there fall into three general groups, the members of which are 
philosophically connected. First, duties of all or of a special class 
to the sovereign; second, those which we have been discussing, 
duties of all to all or to a special class, and duties of a special 
class to all; third, duties of the parties to a special relation to 
each other. The analysis of the second group may be reduced to 
the form of a table, thus: — 
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BOOK NOTICES AND COMMENTS 


A Treatise on the Rules for the Selection of the Parties to an 
Action. By A. V. Dicey, Esq., of the Inner Temple, Barris- 
ter-at-Law, and Fellow of Trinity College, Oxford. London: 
William Maxwell & Son. 1870.* 


HE form of this book recalls Stephen on Pleading, and still 
more Macaulay’s Penal Code for India, which it resembles 
so far as to suggest that the author meant to forward by example 
the long talked of codification of English law. It is arranged in 
a series of rules, numbered consecutively up to 118, each express- 
ing a general principle. Each rule is illustrated by concisely 
stated cases, making its application and extent clear, and is quali- 
fied by exceptions arranged and numbered in the form of sub- 
ordinate rules. Thus: “ RULE 54.— An agent who, without hav- 
ing authority, enters into a contract on behalf of a principal, 
cannot himself be held on the contract; but is otherwise liable.” 
Then among other cases: “ A. fraudulently represents to T. that 
he has authority to contract for P. with intent to deceive. A., 
when he has no authority from P., and knows it, nevertheless 
makes a contract with T. as having such authority. A., though 
not having in fact any authority to contract as agent of P. with 
T., yet does so under the dona fide belief that he has authority; 
e.g., from having received a forged power of attorney. T. can, in 
the first and second of these cases, sue A. for false representation, 
and in all of them for a breach of the implied contract, that he 
has authority to contract as agent of P. Thomson v. Davenport, 
2 Smith, L. C. 6th ed. 327.” ... “ Exception.— Where the 
authority of the agent has without his knowledge expired at the 
time of his making the contracts.” We may question by and by 
whether this last is not too broadly stated. It is undoubtedly true 
in the case of the death of the principal, which is said to be a 
public fact, Marlett v. Jackman, 3 Allen, 287, 293; but in what 
other cases the doctrine will be applied remains to be decided. 
We call attention to the form of this work because it is precisely 
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that in which most of our law books fail; and although we are not 
fully convinced that the method of rules, cases, and exceptions is 
better than that of continuous exposition with a sound and ac- 
curate arrangement, yet Mr. Dicey has applied it so happily that 
the question becomes at least doubtful. 

The principle divisions are 1. Rules common to all Actions. 
2. Rules in Actions of Contract. (a) Plaintiffs, with chapters 
containing general rules, and on Principal and Agent, Partners, 
Corporations, Husband and Wife, Bankrupt and Trustee, Execu- 
tors and Administrators. (5) Defendants, with similar chapters. 
3. Rules in Actions for Tort. (a) Plaintiffs. (6) Defendants. 
Each of these being subdivided as before. 4. Ejectment. 5. Ef- 
fect of Errors. 

In all of these the reader will find new law, and old law put so 
that it seems new, — two tests of a clever book. The only diffi- 
culty which we have is with the subject. So far as the law has 
the philosophical consistency which every one now wishes to give 
it, the parties to an action depend on the questions what is the 
duty sought to be enforced, to whom is it owed, who owes it? In 
other words, the law of parties is logically only the corollary of 
certain rights and duties, and it seems undesirable to separate the 
one part from the other. This is made very apparent by the book 
before us, thanks often, no doubt, to the talent of the author. 
However, such a rule as the following can hardly be distinguished 
from substantive law. ‘ Rute 63.—An infant cannot be sued 
on any contract made by him.” “ Exception 1.— Contracts for 
necessaries.” We cannot help saying that useful as books often 
are which gather under a remedy or class of remedies, such as 
injunction or action, the rights which it protects, the day for such 
an arrangement is passed. Forms of procedure come earlier in 
the history of jurisprudence than rules of conduct, and it is very 
natural that the latter should at first be classified under the forms 
through and by means of which they are developed. Later we 
find the two side by side; but now we want principles as they are 
related to each other, not according to the accidental differences 
in the way of enforcing them. 
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The Law Magazine and Review. New Series. No. 3, April 1, 
1872. London: Butterworths.* 


| we the third article of this interesting number Mr. Frederick 
Pollock discusses Austin’s definition of law. As his results 
more or less coincide with opinions which were expressed more at 
length at the beginning of a course of lectures on jurisprudence, 
delivered at Harvard College while his article was going through 
the press, it may be interesting to briefly state some of the points 
developed by the lecturer, as we hope to present them more at 
length at some future time. 

The general opinion that Austin’s definition was not satisfac- 
tory from a philosophical point of view has been already ex- 
pressed in our pages. According to him, law, properly so called, 
is defined as a command of a definite political superior, or sov- 
ereign, which obliges political inferiors or subjects to acts or for- 
bearances of a class, by the imposition of a penalty in case of 
disobedience; and all sovereign commands which purport to do 
that are laws. Now it is admitted by every one that who is the 
sovereign is a question of fact equivalent to the question who has 
the sum of the political powers of a state in his hands. That 
is to say, sovereignty is a form of power, and the will of the sov- 
ereign is law, because he has power to compel obedience or to 
punish disobedience, and for no other reason. The limits within 
which his will is law, then, are those within which he has, or is 
believed to have, power to compel or punish. It was shown by 
many instances that this power of the sovereign was limited not 
only without, by the liability to war (which it was shown might 
be a true sanction), but within, as by conflicting principles of 
sovereignty (the territorial and the tribal), by organizations of 
persons not sharing in the sovereign power, and by unorganized 
public opinion. It was shown that there might be law without 
sovereignty, and that where there is a sovereign, properly so 
called, other bodies not sovereign, and even opinion, might gen- 
erate law in a philosophical sense against the will of the sovereign. 
For it is to be remembered that in most states there has been a 





* (1872) 6 Am. L. REv. 593. — Eb. 
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large number, and in many a numerical majority of males, who 
have had no share in the political power; while at the same time 
their physical power, and consequently their desires, were not to 
be ignored, and in some cases were not to be disobeyed. 

In the lectures referred to, it was doubted whether law, in the 
more limited meaning which lawyers give to the word, possessed 
any other common attribute than of being enforced by the pro- 
cedure of the courts, and therefore of practical importance to 
lawyers. It was shown that the rules enforced in that way did 
not always depend on the courts for their efficacy in governing 
conduct, and that it was a mere fiction to say that, either philo- 
sophically or legally, they necessarily emanated from the will of 
the sovereign as law. 

Austin said, following Heineccius ( Recitationes, § 72), that cus- 
tom only became law by the tacit consent of the sovereign mani- 
fested by its adoption by the courts; and that before its adoption 
it was only a motive for decision, as a doctrine of political econ- 
omy, or the political aspirations of the judge, or his gout, or the 
blandishments of the emperor’s wife might have been. But it is 
clear that in many cases custom and mercantile usage have had 
as much compulsory power as law could have, in spite of pro- 
hibitory statutes; and as to their being only motives for decision 
until adopted, what more is the decision which adopts them as to 
any future decision? What more indeed is a statute; and in what 
other sense law, than that we believe that the motive which we 
think that it offers to the judges will prevail, and will induce them 
to decide a certain case in a certain way, and so shape our conduct 
on that anticipation? A precedent may not be followed; a statute 
may be emptied of its contents by construction, or may be re- 
pealed without a saving clause after we have acted on it; but we 
expect the reverse, and if our expectations come true, we say that 
we have been subject to law in the matter in hand. It must be re- 
membered, as is clear from numerous instances of judicial inter- 
pretation of statutes in England and of constitutions in this coun- 
try, that in a civilized state it is not the will of the sovereign that 
makes lawyers’ law, even when that is its source, but what a body 
of subjects, namely, the judges, by whom it is enforced, say is his 
will. The judges have other motives for decision, outside their 
own arbitrary will, beside the commands of their sovereign. And 
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whether those other motives are, or are not, equally compulsory, 
is immaterial, if they are sufficiently likely to prevail to afford a 
ground for prediction. The only question for the lawyer is, how 
will the judges act? Any motive for their action, be it constitu- 
tion, statute, custom, or precedent, which can be relied upon as 
likely in the generality of cases to prevail, is worthy of consid- 
eration as one of the sources of law, in a treatise on jurispru- 
dence. Singular motives, like the blandishments of the emper- 
or’s wife, are not a ground of prediction, and are therefore not 
considered. 

Passing to the sufficiency of Austin’s definition for determining 
what sovereign commands are to be called law, it was thought, in 
the lectures referred to, that the specific penalty or sanction which 
Austin seemed to tacitly assume as the final test, could not always 
be relied on. 

The notion of duty involves something more than a tax on a 
certain course of conduct. A protective tariff on iron does not 
create a duty not to bring it into the country. The word imports 
the existence of an absolute wish on the part of the power impos- 
ing it to bring about a certain course of conduct, and to prevent 
the contrary. A legal duty cannot be said to exist if the law in- 
tends to allow the person supposed to be subject to it an option 
at a certain price. The test of a legal duty is the absolute nature 
of the command. If a statute subjects a person to a penal action 
in case of certain conduct on his part, but such conduct is pro- 
tected and treated as lawful in all the other connections in which 
it may come before the court, an option is in fact allowed. A very 
striking illustration will be found in the well known case of the 
Creole, 2 Wall. Jr. 485, where a statute providing that certain 
vessels should be “ obliged” to employ a pilot or “forfeit and 
pay ” a sum spoken of as “a penalty,” was held to leave the em- 
ployment optional, subject to a tax, — whether rightly or not is 
immaterial. The imposition of a penalty is therefore only evi- 
dence tending to show that an absolute command was intended 
(a rule of construction). But an absolute command does not 
exist — penalty or no penalty—unless a breach of it is de- 
prived of the protection of the law, which is shown by a number 
of consequences not accurately determinable in a general defini- 
tion, such as the invalidity of contracts to do the forbidden act; 
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—the rule in pari delicto potior est conditio defendentis, — the 
denial of relief when the illegal act is part of the plaintiff’s 
case, &c. 

A fortiori in those cases where there is no penalty directly at- 
tached to a given act, the existence of a legal duty to abstain from 
or to perform it, must be determined by these collateral conse- 
quences. Liability to pay the fair. price or value of an enjoyment, 
or to be compelled to restore or give up property belonging to 
another, is not a penalty; and this is the extent of the ordinary 
liability to a civil action at common law. In a case of this sort, 
where there are no collateral consequences attached (which is 
perhaps the fact with regard to some contracts, to pay money, 
for instance), it is hard to say that there is a duty in strictness, 
and the rule is inserted in law books for the empirical reason above 
referred to, that it is applied by the courts and must therefore be 
known by professional men. 

As liability to a civil action is not a penalty or sanction of itself 
creating a duty, so, on the other hand, it does not necessarily 
imply culpability, or a breach of duty, as Austin thought, who 
looked at the law too much as a criminal lawyer. The object of 
the law is to accomplish an external result. When it can best ac- 
complish that result by operating on men’s wills, or when it is se- 
cure of what it desires in the absence of wilfulness or negligence, 
then it may very properly make wilfulness or negligence the gist 
of the action, — one of the necessary elements of liability. But 
in other instances it may be thought that this is too narrow a limit; 
it may be thought that titles should be protected against even 
innocent conversion; that persons should be indemnified, at all 
events, for injuries from extra-hazardous sources, in which case 
negligence is not an element. Public policy must determine 
where the line is to be drawn. The rule of the common law, re- 
quiring the owner of cattle to keep them on his land at his peril, 
has been very properly abandoned in some of the western states, 
where the enclosure of their vast prairies is necessarily for a long 
time out of the question. 
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The Code of Iowa, as reported to the General Assembly by the 
Commissioners for the Revision of the Statutes. Part I. 

Report of Commissioners to revise the Statutes of the State of 
Iowa, made to the Governor of the State. 

Codification in India and England. A Speech by Mr. FitzjJAMEs 
STEPHEN, Q. C.* 


E have received some advance sheets of the draft for a Code 

of the Iowa Statutes, and also the report of the Commis- 
sioners appointed to make the revision in question. Without 
attempting to pass upon the work, which is not yet finished, we 
may express our satisfaction that it is in able hands. The por- 
tion of the code before us is the work of Mr. William E. Ham- 
mond, now a professor in the Iowa City Law School, and formerly 
editor of the Western Jurist, to which he contributed some criti- 
cisms of unusual excellence. If our respect for the authors of 
the report was less, we should less regret their avowed empiricism 
and distrust of philosophical methods of arrangement. In such 
a fragmentary work as a collection of statutes, it may be well 
enough to be “ governed by the practical convenience of those 
who use the volume, rather than by any so-called scientific rules.” 
But we regret what seems to us an ill-judged sneer at “ the elabo- 
rate theories which have been devised ‘ out of the depths of their 
own consciousness,’ or borrowed from foreign jurisprudence, by 
recent writers on classification.” The most educated American 
lawyers are those, we believe, who would be slowest to adopt this 
tone. We must reiterate our profound conviction that the meth- 
ods which are commonly called practical are in truth the most 
unpfactical and destructive of sound legal thinking. A writer 
who takes such subjects as railroads or telegraphs, or, going a step 
farther, as mercantile law, or shipping, or medical jurisprudence, 
thinks he is doing a very practical thing. What he really does is 
to group his law around a fact of dramatic, instead of one of legal 
significance. All rules of law presuppose a certain state of facts 
to which they are applicable; for a rule of law is expected to be a 
motive of conduct, and a motive can only operate when the facts 
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are present in which the conduct sought to be affected is possible. 
Rules of law, therefore, must be grouped with reference to some 
set of facts or other. The effort of a text-writer or codifier should 
be to seize those of which the presence is necessary to bring into 
operation a distinct rule of law. Thus, contract is a proper head, 
because the fact that a certain agreement has been made, has at- 
tached to it a series of legal consequences which would not exist 
without it. Marine insurance is a proper subdivision of contract, 
because the fact that the agreement was of that sort has attached 
to it further and more specific consequences, such as the implied 
warranty of seaworthiness, which cannot be reduced under any 
more general head. So when one, as a matter of fact, has consti- 
tuted another his agent, there flows from that fact the peculiar 
legal consequence that the agent’s actions and acquisitions in the 
matter in hand are attributed to the principal; and the facts under 
which this peculiar fiction of law, the doctrine of representation, 
is applied, are properly grouped together. 

Telegraphs, on the other hand, is not a proper head under which 
to collect what is generally included there, because most of the 
cases stated are simply illustrations of the law of principal and 
agent or of contract, if the decisions are right. The circumstance 
that a telegraphic company was concerned is purely dramatic, and 
has no legal significance. The practical wisdom which seizes at 
the obtrusive fact in this way ends in the shears and paste of 
Abbot’s Digests, — very good things in their way, but works 
which indicate to our eyes a total incapacity to deal with such 
problems as the codification of the United States Statutes. 

Mr. Stephen’s very interesting speech advocates an English 
code with the force and ability which characterizes all that he 
does. At the same time it leaves us as unconvinced as after read- 
ing Bentham and Austin. 

The periodical codification of statutes is now a matter of course 
in the United States, but to codify the law eliminated from judi- 
cial decisions seems to us far from equally desirable. We go so 
far as to say that the very qualities of certainty and accuracy, 
which are the reputed advantages of such a code, are those in 
which it would prove inferior to the materials used in its con- 
struction. The best draughtsman that ever lived can feel a 
ground of decision more accurately than he can state it. Suppose 
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he succeeds in stating a rule that would have sufficed for the cor- 
rect decision of all past cases, it is in the highest degree probable 
_ that some future case will require some more refined discrimina- 
tion not allowed by the words of the code. Yet, if the code is 
law, the wrong decision must be given; for the moment the judges 
are allowed to look at the decisions from which the code rule was 
made up, and to construe it in any way consistent with them, or 
otherwise than according to the literal significance of the words, 
the code ceases to be law, whatever it may be called. Take the 
question of partnership as to third persons in England. The 
latest cases agree that most or all of the earlier ones were rightly 
decided; yet if the test promulgated at first, in clear words and 
with the utmost confidence, had passed into legislation, the last 
cases would have been decided wrong. The English judges at the 
present day are disagreed as to what the test shall be (L. R. 7 Ex. 
218); yet there is probably less uncertainty than at any previous 
time how any given case should be decided. It is felt to fall on 
one side or another of a line which no hand is skilful enough to 
draw. The unwritten rules are stated from different points of 
view, in different language, by the text-writers, and their extent 
is shown by the cases from which they are drawn. A written rule 
of statute law is stated in but one form, and can only be con- 
strued from its own four corners. For, we repeat, that if more 
than that is allowed, the code is nothing but a text-book. 

The problem with which Mr. Stephen and his predecessors had 
to deal in India was essentially different from the task he would 
like to see undertaken in England. They had to create a system, 
not to give an existing and well-understood system a new form. 
Those who wish to see a most interesting account of their monu- 
mental labors will do well to read Mr. Stephen’s speech. 
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THE GAS-STOKERS’ STRIKE * 


HOSE who are interested in the immediate social aspects of 

this case, and who wish to hear the other side of this resort 

to the courts, as a move in the game between masters and 
men, will do well to read an able article on Class Legislation in 
the Fortnightly Review for February last, which combines much 
sense with some unsound notions of law. The aspect of the vari- 
ous instances of class legislation there collected to which we would 
call attention, is their relation to such essays on the theory of 
legislation as Mr. Herbert Spencer publishes from time to time. 
It has always seemed to us a singular anomaly that believers 
in the theory of evolution and in the natural development of insti- 
tutions by successive adaptations to the environment, should be 
found laying down a theory of government intended to establish 
its limits once for all by a logical deduction from axioms. But 
the objection which we wish to express at the present time is, that 
this presupposes an identity of interest between the different parts 
of a community which does not exist in fact. Consistently with 
his views, however, Mr. Spencer is forever putting cases to show 
that the reaction of legislation is equal to its action. By chang- 
ing the law, he argues, you do not get rid of any burden, but only 
change the mode of bearing it; and if the change does not make 
it easier to bear for society, considered as a whole, legislation is 
inexpedient. This tacit assumption of the solidarity of the inter- 
ests of society is very common, but seems to us to be false. The 
struggle for life, undoubtedly, is constantly putting the interests 
of men at variance with those of the lower animals. And the 
struggle does not stop in the ascending scale with the monkeys, 
but is equally the law of human existence. Outside of legislation 
this is undeniable. It is mitigated by sympathy, prudence, and 
all the social and moral qualities. But in the last resort a man 
rightly prefers his own interest to that of his neighbors. And this 





* (1873) 7 Am. L. Rev. 583. These comments were evoked by the circum- 
stances attending the prosecution for conspiracy of the leaders of the London gas- 
stokers’ strike in 1872. The drastic sentences which followed, and the speech of 
Mr. Justice Brett in imposing them, greatly excited British opinion and led to 
a reconsideration of the English law of combinations. See 1 GARDINER, THE LIFE 
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is as true in legislation as in any other form of corporate action. 
All that can be expected from modern improvements is that legis- 
lation should easily and quickly, yet not too quickly, modify it- 
self in accordance with the will of the de facto supreme power in 
the community, and that the spread of an educated sympathy 
should reduce the sacrifice of minorities to a minimum. But 
whatever body may possess the supreme power for the moment 
is certain to have interests inconsistent with others which have 
competed unsuccessfully. The more powerful interests must be 
more or less reflected in legislation; which, like every other de- 
vice of man or beast, must tend in the long run to aid the survival 
of the fittest. The objection to class legislation is not that it 
favors a class, but either that it fails to benefit the legislators, or 
that it is dangerous to them because a competing class has gained 
in power, or that it transcends the limits of self-preference which 
are imposed by sympathy. Interference with contracts by usury 
laws and the like is open to the first objection, that it only makes. 
the burden of borrowers heavier. The law brought to bear upon 
the gas-stokers is perhaps open to the second, that it requires 
to be backed by a more unquestioned power than is now pos- 
sessed by the favored class; and some English statutes are also 
very probably open to the third. But it is no sufficient condem- 
nation of legislation that it favors one class at the expense of an- 
other; for much or all legislation does that; and none the less 
when the bona fide object is the greatest good of the greatest num- 
ber. Why should the greatest number be preferred? Why not 
the greatest good of the most intelligent and most highly de- 
veloped? The greatest good of a minority of our generation may 
be the greatest good of the greatest number in the long run. 
But if the welfare of all future ages is to be considered, legisla- 
tion may as well be abandoned for the present. If the welfare of 
the living majority is paramount, it can only be on the ground 
that the majority have the power in their hands. The fact is that 
legislation in this country, as well as elsewhere, is empirical. It is 
necessarily made a means by which a body, having the power, put 
burdens which are disagreeable to them on the shoulders of some- 
body else. Communism would no more get rid of the difficulty 
than any other system, unless it limited or put a stop to the propa- 
gation of the species. And it may be doubted whether that solu- 
tion would not be as disagreeable as any other. 
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say on every question which the law ever has presented, 
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should be the test of doctrine, and then to generalize it 
all and write it in continuous, logical, philosophic ex- 
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SPEECH TO THE Bar ASSOCIATION OF BosTON, 
MARCH I, 1900 
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(1901); Commonwealth v. Rogers, 181 Mass. 184, 63 N. E. 421 (1902). 


II. PRIVATE LAW 


AGENCY 


Contracts: Byington v. Simpson, 134 Mass. 169 (1883); Sloan v. Merrill, 
135 Mass. 17 (1883); Bartlett v. Raymond, 139 Mass. 275, 30 N. E. g1 
(1885); Rodliff v. Dallinger, 141 Mass. 1, 4 N. E. 805 (1886); Stiff v. Keith, 
143 Mass. 224, 9 N. E. 577 (1887); Metcalf v. Williams, 144 Mass. 452, 11 
N. E. 700 (1887); Ayer v. Bell Mfg. Co., 147 Mass. 46, 16 N. E. 754 (1888); 
Corcoran v. Snow Cattle Co., 151 Mass. 74, 23 N. E. 727 (1890); Jefferds 
v. Alvard, 151 Mass. 94, 23 N. E. 734 (1890); Gannon v. Ruffin, 151 Mass. 
204, 24 N. E. 37 (1890); Brown v. Bradlee, 156 Mass. 28, 30 N. E. 85 (1892); 
Isham v. Burgett, 157 Mass. 546, 32 N. E. 907 (1893); Cahill v. Hall, 161 
Mass. 512, 37 N. E. 573 (1894); Mount Morris Bank v. Gorham, 169 Mass. 
519, 48 N. E. 341 (1897); Bertha Mineral Co. v. Morrill, 171 Mass. 167, 50 
N. E. 534 (1898); Houghton v. Milford Pink Granite Co., 171 Mass. 354, 
50 N. E. 646 (1898); Beston v. Amadon, 172 Mass. 84, 51 N. E. 452 (1898); 
Grafton Nat. Bank v. Wing, 172 Mass. 513, 52 N. E. 1067 (1899); Parker 
v. Merrill, 173 Mass. 391, 53 N. E. 913 (1899); Burnham v. Upton, 174 Mass. 
408, 54 N. E. 873 (1899); Hennebry v. Maynard, 174 Mass. 428, 54 N. E. 
871 (1899); American Mining & Smelting Co. v. Converse, 175 Mass. 449, 
56 N. E. 594 (1900); Hall v. Grace, 179 Mass. 400, 60 N. E. 932 (1901); 
Beston v. Amadon, 180 Mass. 23, 61 N. E. 1139 (1901); Chase v. Boston, 180 
Mass. 458, 62 N. E. 1059 (1902); French v. McKay, 181 Mass. 485, 63 N. E. 
1068 (1902). 

Torts: Dempsey v. Chambers, 154 Mass. 330, 28 N. E. 279 (1891); Smith 
v. Spitz, 156 Mass. 319, 31 N. E. 5 (1892); Baker v. Tibbetts, 162 Mass. 468, 
39 N. E. 350 (1895); Driscoll v. Scanlon, 165 Mass. 348, 43 N. E. 100 
(1896); Healey v. Lothrop, 171 Mass. 263, 50 N. E. 540 (1898); s. c., 178 
Mass. 151, 59 N. E. 653 (1901); Fletcher v. Willis, 180 Mass. 243, 62 N. E. 
2 (1902); Driscoll v. Towle, 181 Mass. 416, 63 N. E. 922 (1902); Roche 
v. Lowell Bleachery, 181 Mass. 480, 63 N. E. 943 (1902). 


Brits, Notes, AND CHECKS 


Eames v. Cushman, 135 Mass. 573 (1883); Miller’s Riv. Nat. Bank v. 
Jefferson, 138 Mass. 111 (1884); Bragg v. Danielson, 141 Mass. 195, 4 N. E. 
622 (1886); Northborough v. Wood, 142 Mass. 551, 8 N. E. 591 (1886); 
Fairbanks v. Snow, 145 Mass. 153, 13 N. E. 596 (1887); Merrill v. Peaslee, 
146 Mass. 460, 16 N. E. 271 (1888); Vanuxem v. Burr, 151 Mass. 386, 24 
N. E. 773 (1890); Troeder v. Hyams, 153 Mass. 536, 27 N. E. 775 (1891): 
Swampscott Machine Co. v. Rice, 159 Mass. 404, 34 N. E. 520 (1893); 
Moore v. Cushing, 162 Mass. 594, 39 N. E. 177 (1895); Usher v. Raymond 





MASSACHUSETTS OPINIONS 803 


Skate Co., 163 Mass. 1, 39 N. E. 416 (1895); Moore v. Edwards, 167 Mass. 
74, 44 N. E. 1070 (1896); Winslow v. Everett Nat. Bank, 171 Mass. 534, 
51 N. E. 16 (1898); Grafton Nat. Bank v. Wing, 172 Mass. 513, 52 N. E. 
1067 (1899); Ward v. Venner, 173 Mass. 210, 53 N. E. 395 (1899); Equita- 
ble Marine Ins. Co. v. Adams, 173 Mass. 436, 53 N. E. 883 (1899); Henry 
Wood’s Sons Co. v. Schaefer, 173 Mass. 443, 53 N. E. 881 (1899); Har- 
rington v. Baker, 173 Mass. 488, 53 N. E. 903 (1899); Dedham Nat. Bank 
v. Everett Nat. Bank, 177 Mass. 392, 59 N. E. 62 (1901); Scollans v. Rollins, 
179 Mass. 346, 60 N. E. 983 (1901); Haskell v. Avery, 181 Mass. 106, 63 
N. E. 15 (1902). 
CoNTRACTS 


Jewett v. Brooks, 134 Mass. 505 (1883); Jones v. Ames, 135 Mass. 431 
(1883); Bates College v. Bates, 135 Mass. 487 (1883); Foote v. Smith, 136 
Mass. 92 (1883); Holcomb v. Weaver, 136 Mass. 265 (1884); Haydenville 
Sav. Bank v. Parsons, 138 Mass. 53 (1884); Manning v. Fitch, 138 Mass. 
273 (1885); Bigelow v. Norris, 139 Mass. 12, 29 N. E. 61 (1885); Thorne v. 
Brown, 139 Mass. 35, 29 N. E. 218 (1885); Lowe v. Harwood, 139 Mass. 
133, 29 N. E. 538 (1885); Cook v. Merrifield, 139 Mass. 139, 29 N. E. 540 
(1885); Williams v. Mercer, 139 Mass. 141, 29 N. E. 540 (1885); White v. 
Duggan, 140 Mass. 18, 2 N. E. 110 (1885); Wilson v. Whitmore, 140 Mass. 
469, 5 N. E. 304 (1886); O'Donnell v. Smith, 142 Mass. 505, 8 N. E. 350 
(1886); Walpole v. Quirk, 143 Mass. 72, 9 N. E. 9 (1886); Doherty v. Hill, 
144 Mass. 465, 11 N. E. 581 (1887); Langley v. Dauray, 145 Mass. 325, 13 
N. E. 908 (1887); Hunt v. Brown, 146 Mass. 253, 15 N. E. 587 (1888); 
Clark v. Holbrook, 146 Mass. 366, 16 N. E. 410 (1888); Savage v. Blan- 
chard, 148 Mass. 348, 19 N. E. 396 (1889); Bartlett v. Stanchfield, 148 Mass. 
394, 19 N. E. 549 (1889); Starratt v. Mullen, 148 Mass. 570, 20 N. E. 178 
(1889); Frost v. Sumner, 149 Mass. 98, 21 N. E. 231 (1889); Downs v. 
Bowdoin Square Baptist Soc., 149 Mass. 135, 21 N. E. 294 (1889); Trecy 
v. Jefts, 149 Mass. 211, 21 N. E. 360 (1889); Hawkins v. Graham, 149 
Mass. 284, 21 N. E. 312 (1889); New England Dredging Co. v. Rockport 
Granite Co., 149 Mass. 381, 21 N. E. 947 (1889); Paige v. Barrett, 151 Mass. 
67, 23 N. E. 725 (1890); Barry v. Capen, 151 Mass. 99, 23 N. E. 735 (1890); 
Cox v. Maxwell, 151 Mass. 336, 24 N. E. 50 (1890); Holbrook v. Payne, 151 
Mass. 383, 24 N. E. 210 (1890); Jepson v. Killian, 151 Mass. 593, 24 N. E. 
856 (1890); Smith v. Bergengren, 153 Mass. 236, 26 N. E. 690 (1891); Wel- 
lington v. Swasey, 154 Mass. 27, 27 N. E. 663 (1891);. Krell v. Codman, 
154 Mass. 454, 28 N. E. 574 (1891); Standard Button Fastening Co. v. 
Harney, 155 Mass. 507, 29 N. E. 1148 (1892); Snow v. Alley, 156 Mass. 193, 
30 N. E. 691 (1892); Lord v. Advent Christian Soc., 156 Mass. 387, 30 N. E. 
817 (1892); Earle v. Angell, 157 Mass. 294, 32 N. E. 164 (1892); Alton v. 
First Nat. Bank, 157 Mass. 341, 32 N. E. 228 (1892); Hobbs v. Massasoit 
Whip Co., 158 Mass. 194, 33 N. E. 495 (1893); Currier v. Hallowell, 158 
Mass. 254, 33 N. E. 497 (1893); Pelton v. Baker, 158 Mass. 349, 33 N. E. 
394 (1893); Hayes v. Jackson, 159 Mass. 451, 34 N. E. 683 (1893); Drum- 
mond v. Crane, 159 Mass. 577, 35 N. E. go (1893); Taft v. Shaw, 159 Mass. 
592, 35 N. E. 88 (1893); Jackson v. Carson, 160 Mass. 215, 35 N. E. 483 
(1893); Standard Button Fastening Co. v. Breed, 163 Mass. 10, 39 N. E. 
346 (1895); Atwell v. Jenkins, 163 Mass. 362, 40 N. E. 178 (1895); Kener- 
son v. Colgan, 164 Mass. 166, 41 N. E. 122 (1895); Almy v. Orne, 165 Mass. 
126, 42 N. E. 561 (1896); Silvestri v. Missocchi, 165 Mass. 337, 43 N. E. 
114 (1896); Garfield & Proctor Coal Co. v. Fitchburg R. R., 166 Mass. 119, 
44 N. E. 119 (1896); Richardson v. White, 167 Mass. 58, 44 N. E. 1072 
(1896); Horne v. Niver, 168 Mass. 4, 46 N. E. 393 (1897); Wald v. Arnold, 
168 Mass. 134, 46 N. E. 419 (1897); Brauer v. Shaw, 168 Mass. 198, 46 
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N. E. 617 (1897); Paine v. Silva, 168 Mass. 432, 47 N. E. 118 (1897); 
Andrews v. Keith, 168 Mass. 558, 47 N. E. 423 (1897); Whitcomb v. Dick- 
inson, 169 Mass. 16, 47 N. E. 426 (1897); Studley v. Ballard, 169 Mass. 295, 
47 N. E. 1000 (1897); New York Life Ins. Co. v. Macomber, 169 Mass. 580, 
48 N. E. 776 (1897); Stewart v. Thayer, 170 Mass. 560, 49 N. E. 1020 
(1898); Paine v. Silva, 171 Mass. 276, 50 N. E. 1126 (1898); Lennox v. 
Murphy, 171 Mass. 370, 50 N. E. 644 (1898); Silsbee v. Webber, 171 Mass. 
378, 50 N. E. 555 (1898); Fox v. Rogers, 171 Mass. 546, 50 N. E. 1041 
(1898); Hogg v. American Credit Indemnity Co., 172 Mass. 127, 51 N. E. 
517 (1898); Gallagher v. Hathaway Mfg. Corp., 172 Mass. 230, 51 N. E. 
1086 (1898); Johnson v. Kimball, 172 Mass. 398, 52 N. E. 386 (1899); 
Osgood Co. v. Way, 173 Mass. 135, 53 N. E. 208 (1899); Williams Mfg. Co. 
v. Standard Brass Co., 173 Mass. 356, 53 N. E. 862 (1899); Pead v. Trull, 
173 Mass. 450, 53 N. E. gor (1899); Elastic Tip Co. v. Graham, 174 Mass. 
507, 55 N. E. 315 (1899); Guerin v. Stacy, 175 Mass. 595, 56 N. E. 892 
(1900); Prouty v. Union Hardware Co., 176 Mass. 155, 57 N. E. 352 (1900); 
Garbst v. Harris, 177 Mass. 72, 58 N. E. 174 (1900); Pearson v. Bailey, 177 
Mass. 318, 58 N. E. 1028 (1901); Emerson v. Gerber, 178 Mass. 130, 59 
N. E. 666 (1901); Seaman v. Colley, 178 Mass. 478, 59 N. E. 1017 (1901); 
Williams v. Monk, 179 Mass. 22, 60 N. E. 394 (1901); Martin v. Meles, 
179 Mass. 114, 60 N. E. 397 (1901); Clark v. Boston, 179 Mass. 409, 60 
N. E. 793 (1901); Moore v. Elmer, 180 Mass. 15, 61 N. E. 259 (1901); Na- 
tional Machine & Tool Co. v. Standard Shoe Mach. Co., 181 Mass. 275, 63 
N. E. 900 (1902); Forbes v. Appleyard, 181 Mass. 354, 63 N. E. 894 (1902); 
Spencer v. Spencer, 181 Mass. 471, 63 N. E. 947 (1902); Whitman v. Taylor, 
182 Mass. 37, 64 N. E. 206 (1902); McCabe v. Maguire, 182 Mass. 255, 65 
N. E. 162 (1902); Thompson v. Brady, 182 Mass. 321, 65 N. E. 419 (1902). 


CORPORATIONS 


Brown v. Eastern Slate Co., 134 Mass. 590 (1883); Delano v. Trustees of 
Smith Charities, 138 Mass. 63 (1884); Shepard v. Richardson, 145 Mass. 
32, 11 N. E. 738 (1887); John Hancock Mut. Life Ins. Co. v. Worcester, N. 
& R. R. R., 149 Mass. 214, 21 N. E. 364 (1889); Day v. Worcester, N. & R. 
R. R., 151 Mass. 302, 23 N. E. 824 (1890); Chasis Patent Elev. Co. v. 
Boston Tow-boat Co., 152 Mass. 428, 28 N. E. 300 (1890); Bradbury v. 
Boston Canoe Co., 153 Mass. 77, 26 N. E. 132 (1891); Bi-Spool Sewing 
Machine Co. v. Acme Mfg. Co., 153 Mass. 404, 26 N. E. 991 (1891); Fogg 
v. Supreme Lodge, 156 Mass. 431, 31 N. E. 289 (1892); Williams v. United 
Reserve Fund Associates, 166 Mass. 450, 44 N. E. 342 (1896); Daley v. 
People’s Loan & Sav. Ass’n, 172 Mass. 533, 52 N. E. 1090 (1899); Wine- 
burgh v. United States Steam & St. Ry. Adv. Co., 173 Mass. 60, 53 N. E. 
145 (1899); Parkinson v. West End St. Ry., 173 Mass. 446, 53 N. E. 891 
(1899); Fort Payne Rolling Mill v. Hill, 174 Mass. 224, 54 N. E. 532 (1899); 
Brightman v. Bates, 175 Mass. 105, 55 N. E. 809 (1900); Rotch v. French. 
176 Mass. 1, 56 N. E. 893 (1900); Wentworth Co. v. French, 176 Mass. 
442, 57 N. E. 789 (1900); Marlborough Ass’n v. Peters, 179 Mass. 61, 60 
N. E. 396 (1901); Boston & Me. R. R. v. Graham, 179 Mass. 62, 60 N. E. 
405 (1901); Train v. Marshall Paper Co., 180 Mass. 513, 62 N. E. 967 
(1902); Barrett v. King, 181 Mass, 476, 63 N. E. 934 (1902); Holyoke 
— Co. v. United States Envelope Co., 182 Mass. 171, 65 N. E. 54 

1902). 

CRIMINAL LAW 


Commonwealth v. Goulding, 135 Mass. 552 (1883); Commonwealth v. 
Churchill, 136 Mass. 148 (1883); Commonwealth v. Doherty, 137 Mass. 245 
(1884); Commonwealth v. Wright, 137 Mass. 250 (1884); Commonwealth 
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v. Pierce, 138 Mass. 165 (1884); Commonwealth v. Tabor, 138 Mass. 496 
(1895); Commonwealth v. Patterson, 138 Mass. 498 (1885); Common- 
wealth v. Murray, 138 Mass. 508 (1885); Commonwealth v. Perry, 139 Mass. 
198, 29 N. E. 656 (1885); Commonwealth v. Este, 140 Mass. 279, 2 N. E. 
769 (1885); Commonwealth v. Barnes, 140 Mass. 447, 5 N. E. 252 (1886); 
Commonwealth v. Flaherty, 140 Mass. 454, 5 N. E. 258 (1886); Common- 
wealth v. Moinehan, 140 Mass. 463, 5 N. E. 259 (1886); Commonwealth v. 
McCarty, 141 Mass. 420, 6 N. E. 102 (1886); Commonwealth v. Devlin, 141 
Mass. 423, 6 N. E. 64 (1886); Commonwealth v. Briant, 142 Mass. 463, 8 
N. E. 338 (1886) ; Commonwealth v. Stevenson, 142 Mass. 466, 8 N. E. 341 
(1886) ; Commonwealth v. Mandeville, 142 Mass. 469, 8 N. E. 327 (1886); 
Commonwealth v. Clifford, 145 Mass. 97, 13 N. E. 345 (1887); Common- 
wealth v. Buckley, 145 Mass. 181, 13 N. E. 368 (1887); Commonwealth v. 
Murphy, 145 Mass. 250, 13 N. E. 892 (1887); Commonwealth v. White, 145 
Mass. 392, 14 N. E. 611 (1888); Commonwealth v. Sullivan, 146 Mass. 142, 
15 N. E. 491 (1888); Commonwealth v. Bean, 148 Mass. 172, 19 N. E. 163 
(1889); Commonwealth v. Gavin, 148 Mass. 449, 18 N. E. 675 (1889); 
Commonwealth v. Donahue, 148 Mass. 529, 20 N. E. 171 (1889) ; Common- 
wealth v. McCormick, 150 Mass. 270, 22 N. E. 911 (1889); Commonwealth 
v. Sullivan, 150 Mass. 315, 23 N. E. 47 (1889); Commonwealth v. Mahoney, 
152 Mass. 493, 25 N. E. 833 (1890); Commonwealth v. Gay, 153 Mass. 211, 
26 N. E. 571 (1891); Commonwealth v. Lannan, 153 Mass. 287, 26 N. E. 858 
(1891); Commonwealth v. Clancy, 154 Mass. 135, 28 N. E. 1003 (1891); 
Commonwealth v. Ryan, 154 Mass. 422, 28 N. E. 289 (1891); Common- 
wealth v. Hyland, 155 Mass. 7, 28 N. E. 1055 (1891); Commonwealth v. Mar- 
chand, 155 Mass. 8, 29 N. E. 578 (1891); Commonwealth v. Ryan, 155 Mass. 
523, 30 N. E. 364 (1892); Commonwealth v. Dill, 156 Mass. 226, 30 N. E. 
1016 (1892); Commonwealth v. McNeese, 156 Mass. 231, 30 N. E. 1021 
(1892); Commonwealth v. Healey, 157 Mass. 455, 32 N. E. 656 (1892); 
Commonwealth v. Lowrey, 158 Mass. 18, 32 N. E. 940 (1893); Common- 
wealth v. Colligan, 158 Mass. 163, 33 N. E. 340 (1893); Commonwealth v. 
Gordon, 159 Mass. 8, 33 N. E. 709 (1893); Commonwealth v. Shea, 160 
Mass. 6, 35 N. E. 83 (1893); Commonwealth v. Lyons, 160 Mass. 174, 35 
N. E. 312 (1893); Commonwealth v. Goulet, 160 Mass. 276, 35 N. E. 780 
(1894); Commonwealth v. Swain, 160 Mass. 354, 35 N. E. 862 (1894); 
Commonwealth v. Gavin, 160 Mass. 523, 36 N. E. 484 (1894); Common- 
wealth v. McDonald, 160 Mass. 528, 36 N. E. 483 (1894); Lane v. Common- 
wealth, 161 Mass. 120, 36 N. E. 755 (1894); Commonwealth v. Skatt, 162 
Mass. 219, 38 N. E. 499 (1894); Commonwealth v. Loewe, 162 Mass. 518, 
39 N. E. 192 (1895); Commonwealth v. Russell, 162 Mass. 520, 39 N. E. 
110 (1895); Commonwealth v. Kelly, 163 Mass. 169, 39 N. E. 776 (1895); 
Commonwealth v. Quinn, 164 Mass. 11, 40 N. E. 1043 (1895) ; Commonwealth 
v. Gorman, 164 Mass. 549, 42 N. E. 94 (1895); Commonwealth v. Porter, 
165 Mass. 576, 42 N. E. 97 (1895); Commonwealth v. Emerson, 165 Mass. 
146, 42 N. E. 559 (1896) ; Commonwealth v. Bishop, 165 Mass. 148, 42 N. E. 
560 (1896) ; Commonwealth v. Rubin, 165 Mass. 453, 43 N. E. 200 (1896); 
Commonwealth v. Fleckner, 167 Mass. 13, 44 N. E. 1053 (1896); Common- 
wealth v. Hunton, 168 Mass. 130, 46 N. E. 404 (1897); Commonwealth v. 
Kennedy, 170 Mass. 18, 48 N. E. 770 (1897); Commonwealth v. Mulrey, 
170 Mass. 103, 49 N. E. gt (1898); Commonwealth v. Mullen, 176 Mass. 
132, 57 N. E. 331 (1900); Commonwealth v. Ryberg, 177 Mass. 67, 58 N. E. 
155 (1900); Commonwealth v. Peaslee, 177 Mass. 267, 59 N. E. 55 (1901); 
Commonwealth v. Bow, 177 Mass. 347, 58 N. E. 1017 (1901); Common- 
wealth v. O’Brien, 179 Mass. 533, 61 N. E. 213 (1901); Commonwealth v. 
Duprey, 180 Mass. 523, 62 N. E. 726 (1902); Commonwealth y. Regan, 182 
Mass. 22, 64 N. E. 407 (1902). 
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DAMAGES 


Frazer v. Bigelow Carpet Co., 141 Mass. 126, 4 N. E. 620 (1886); Hyde 
v. Mechanical Refrigerating Co., 144 Mass. 432, 11 N. E. 673 (1887); John- 
ston v. Faxon, 172 Mass. 466, 52 N. E. 539 (1899); Emory Mfg. Co. v. 
Salomon, 178 Mass. 582, 60 N. E. 377 (1901); Keohane, Petitioner, 179 
Mass. 69, 60 N. E. 406 (1901); Speirs v. Union Drop Forge Co., 180 Mass. 
87, 61 N. E. 825 (1901). 

Equity 


Smith v. Moore, 134 Mass. 405 (1883); Pratt v. Tuttle, 136 Mass. 233 
(1884); Ballou v. Billings, 136 Mass. 307 (1884); Gray v. Christian Soc., 
137 Mass. 329 (1884); Perkins v. Lawrence, 138 Mass. 361 (1885); Paine 
v. Hollister, 139 Mass. 144, 29 N. E. 541 (1885); Para Rubber Shoe Co. v. 
Boston, 139 Mass. 155, 29 N. E. 544 (1885); Eastman v. Simpson, 139 Mass. 
348, 1 N. E. 346 (1885); Norcross v. James, 140 Mass. 188, 2 N. E. 946 
(1885); Attorney General v. Williams, 140 Mass. 329, 3 N. E. 214 (1885); 
Clark v. Watson, 141 Mass. 248, 5 N. E. 298 (1886); Underwood v. Boston 
Five Cents Sav. Bank, 141 Mass. 305, 4 N. E. 822 (1886); Nott v. Sampson 
Mfg. Co., 142 Mass. 479, 8 N. E. 406 (1886); Keith v. Keith, 143 Mass. 
262, 9 N. E. 560 (1887); Fogg v. Price, 145 Mass. 513, 14 N. E. 741 (1888); 
Mansfield v. Hodgdon, 147 Mass. 304, 17 N. E. 544 (1888); Plympton v. 
Dunn, 148 Mass. 523, 20 N. E. 180 (1889); Attorney General v. Ayer, 148 
Mass. 584, 20 N. E. 451 (1889); Middlesex Co. v. Lowell, 149 Mass. 509, 
21 N. E. 872 (1889); Chadwick v. Covell, 151 Mass. 190, 23 N. E. 1068 
(1890); American Order Scottish Clans v. Merrill, 151 Mass. 558, 24 N. E. 
918 (1890); Slater v. Cobb, 153 Mass. 22, 26 N. E. 410 (1891); Goode v. 
Riley, 153 Mass. 585, 28 N. E. 228 (1891); Bainard v. Newton, 154 Mass. 
255, 27 N. E. 995 (1891); Comstock v. Son, 154 Mass. 389, 28 N. E. 296 
(1891); Bryant v. Peck & Whipple Co., 154 Mass. 460, 28 N. E. 678 (1891); 
Attorney General v. Algonquin Club, 155 Mass. 128, 29 N. E. 209 (1891); 
Billings v. Mann, 156 Mass. 203, 30 N. E. 1136 (1892); Ela v. Ela, 158 
Mass. 54, 32 N. E. 957 (1893); Noera v. Williams Mfg. Co., 158 Mass. 110, 
32 N. E. 1037 (1893); Lynch v. Union Inst. for Sav., 158 Mass. 394, 33 
N. E. 603 (1893); Vinton v. Greene, 158 Mass. 426, 33 N. E. 607 (1893); 
Boston Ferrule Co. v. Hills, 159 Mass. 147, 34 N. E. 85 (1893); Hunting v. 
Damon, 160 Mass. 441, 35 N. E. 1064 (1894); Andrews v. Moen, 162 Mass. 
294, 38 N. E. 505 (1894); Stratton v. Seaverns, 163 Mass. 73, 39 N. E. 779 
(1895); Martin v. Bowker, 163 Mass. 461, 40 N. E. 766 (1895); Jones v. 
Parker, 163 Mass. 564, 40 N. E. 1044 (1895); Roberts v. Cambridge, 164 
Mass. 176, 41 N. E. 230 (1895); Flitner v. Butler, 165 Mass. 119, 42 N. E. 
503 (1896); Gutlon v. Marcus, 165 Mass. 335, 43 N. E. 125 (1896); Aldrich 
v. Adams, 166 Mass. 141, 43 N. E. 1029 (1896); Sawyer v. Seaver, 166 Mass. 
447, 44 N. E. 505 (1896); New England Awl & Needle Co. v. Marlborough 
Awl & Needle Co., 168 Mass. 154, 46 N. E. 386 (1897); Boston Marine Ins. 
Co. v. Proctor, 168 Mass. 498, 47 N. E. 414 (1897); Tracy v. Banker, 170 
Mass. 266, 49 N. E. 308 (1898); Gates v. Johnston Lumber Co., 172 Mass. 
495, 52 N. E. 736 (1899); Hall v. First Nat. Bank, 173 Mass. 16, 53 N. E. 
154 (1899); American Waltham Watch Co. v. United States Watch Co., 173 
Mass. 85, 53 N. E. 141 (1899); O’Brien v. Goodrich, 177 Mass. 32, 58 N. E. 
151 (1900); Grand Commandery of Mass. v. Stewart, 177 Mass. 235, 58 
N. E. 689 (1900); Flagg Mfg. Co. v. Holway, 178 Mass. 83, 59 N. E. 667 
(1901); Hoseason v. Keegen, 178 Mass. 247, 59 N. E. 627 (1901); People’s 
Savings Bank v. James, 178 Mass. 322, 59 N. E. 807 (1901); Burt v. Tucker, 
178 Mass. 493, 59 N. E. 1111 (1901); French v. Boston Nat. Bank, 179 
Mass. 404, 60 N. E. 793 (1901); Goff v. Hathaway, 180 Mass. 497, 62 N. E. 
722 (1902); Nichols v. Rosenfeld, 181 Mass. 525, 63 N. E. 1063 (1902). 
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EVIDENCE 


Commonwealth v. Fenno, 134 Mass. 217 (1883); Percy v. Bibber, 134 
Mass. 404 (1883); Capron v. Anness, 136 Mass. 271 (1884); Gertz v. 
Fitchburg R. R., 137 Mass. 77 (1884); Woodcock v. Worcester, 138 Mass. 
268 (1885); West Bridgewater v. Wareham, 128 Mass. 305 (1885); Wright 
v. Wright, 139 Mass. 177, 29 N. E. 380 (1885); Sawyer v. Orr, 140 Mass. 
234, 5 N. E. 822 (1885); Worcester v. Northborough, 140 Mass. 397, 5 N. E. 
270 (1886); Brigham v. Fayerweather, 140 Mass. 411, 5 N. E. 265 (1886); 
Boston & Me. R. R. v. Ordway, 140 Mass. 510, 5 N. E. 627 (1886); Flagg v. 
Mason, 141 Mass. 64, 6 N. E. 702 (1886); Sturtevant v. Wallack, 141 Mass. 
119, 4 N. E. 615 (1886); Commonwealth v. Lee, 143 Mass. 100, 9 N. E. 
11 (1886); Eames v. Snell, 143 Mass. 165, 9 N. E. 522 (1887); Flynn v. 
Bourneuf, 143 Mass. 277, 9 N. E. 650 (1887); Sawyer v. Boston, 144 Mass. 
470, 11 N. E. 711 (1887) ; Commonwealth v. Locke, 145 Mass. 401, 14 N. E. 
621 (1888); Commonwealth v. Carroll, 145 Mass. 403, 14 N. E. 618 (1888); 
Commonwealth v. McNeff, 145 Mass. 406, 14 N. E. 616 (1888); Hoar v. 
Abbott, 146 Mass. 290, 15 N. E. 659 (1888); Commonwealth v. Funai, 146 
Mass. 570, 16 N. E. 458 (1888); Commonwealth v. Purdy, 147 Mass. 29, 16 
N. E. 745 (1888); Bradford v. Cunard S. S. Co., 147 Mass. 55, 16 N. E. 
719 (1888); Commonwealth v. Keenan, 148 Mass. 470, 20 N. E. 101 (1889); 
Verran v. Baird, 150 Mass. 141, 22 N. E. 630 (1889); Elmer v. Fessenden, 
151 Mass. 359, 24 N. E. 208 (1890); Commonwealth v. Cleary, 152 Mass. 
491, 25 N. E. 834 (1890); Scott v. Donovan, 153 Mass. 378, 26 N. E. 871 
(1891); Elmer v. Fessenden, 154 Mass. 427, 28 N. E. 299 (1891) Common- 
wealth v. Goodnow, 154 Mass. 487, 28 N. E. 677 (1891); Simonds v. Pat- 
ridge, 154 Mass. 500, 28 N. E. gor (1891); Liddle v. Old Lowell Nat. Bank, 
158 Mass. 15, 32 N. E. 954 (1893); Commonwealth v. Bingham, 158 Mass. 
169, 33 N. E. 341 (1893); Commonwealth v. Thompson, 159 Mass. 56, 33 
N. E. 1111 (1893); Lawrence v. Wilson, 160 Mass. 304, 35 N. E. 858 (1894); 
Bicknell v. Mellett, 160 Mass. 328, 35 N. E. 1130 (1894); Folsom v. Ballou 
Baking Co., 160 Mass. 561, 36 N. E. 469 (1894); Farrell v. Boston, 161 
Mass. 106, 36 N. E. 751 (1894); Cheney v. Cheney, 162 Mass. 591, 39 N. E. 
187 (1895); Phillips v. Haddock, 163 Mass. 201, 39 N. E. 1015 (1895); 
Carr v. West End St. Ry., 163 Mass. 360, 40 N. E. 185 (1895); Common- 
wealth v. Welch, 163 Mass. 372, 40 N. E. 103 (1895); Smith v. New York & 
New Eng. R. R., 163 Mass. 569, 41 N. E. 110 (1895); Commonwealth v. 
Brewer, 164 Mass. 577, 42 N. E. 92 (1895); Oak Island Hotel Co. v. Oak 
Island Grove Co., 165 Mass. 260, 42 N. E. 1124 (1896); Bonnemort v. Gill, 
165 Mass. 493, 43 N. E. 299 (1896); Burns v. Stuart, 168 Mass. 19, 46 N. E. 
399 (1897); Commonwealth v. Bond, 170 Mass. 41, 48 N. E. 756 (1897); 
Allin v. Whittemore, 171 Mass. 259, 50 N. E. 618 (1898); Commonwealth 
v. Williams, 171 Mass. 461, 50 N. E. 1035 (1898); Harris v. Quincy, 171 
Mass. 472, 50 N. E. 1042 (1898); Morrissey v. Geisel, 172 Mass. 95, 51 
N. E. 457 (1898); Commonwealth v. Cleary, 172 Mass. 175, 51 N. E. 746 
1898); Honsucle v. Ruffin, 172 Mass. 420, 52 N. E. 538 (1899); Lansky v. 
West End St. Ry., 173 Mass. 20, 53 N. E. 129 (1899); Dixon v. Williamson, 
173 Mass. 50, 52 N. E. 1067 (1899); Wilcox v. Forbes, 173 Mass. 63, 53 
N. E. 146 (1899); Violette v. Rice, 173 Mass. 82, 53 N. E. 144 (1899); 
McCooe v. Dighton, S. & S. St. Ry., 173 Mass. 117, 53 N. E. 133 (1899); 
Hilton v. McDonald, 173 Mass. 124, 53 N. E. 208 (1899); Cusick v. Whit- 
comb, 173 Mass. 330, 53 N. E. 815 (1899); Cassidy v. Commonwealth, 173 
Mass. 533, 54 N. E. 249 (1899); Commonwealth v. Chance, 174 Mass. 245, 
54 N. E. 551 (1899); Aslanian v. Dostumian, 174 Mass. 328, 54 N. E. 845 
(1899); Bradley v. Hooker, 175 Mass. 142, 55 N. E. 848 (1900); Freeman 
v. Boston, 175 Mass. 208, 55 N. E. 1043 (1900); Commonwealth v. Corkery, 
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175 Mass. 460, 56 N. E. 711 (1900); Stack v. New York, N. H. & H.R.R., 
177 Mass. 155, 58 N. E. 686 (1900); Wyman v. Whicher, 179 Mass. 276, 60 
N. E. 612 (1901); O’Driscoll v. Lynn & Boston R. R., 180 Mass. 187, 62 
N. E. 3 (1902); Commonwealth v. Goldstein, 180 Mass. 374, 62 N. E. 378 
(1902); Carson v. Canning, 180 Mass. 461, 62 N. E. 964 (1902); Whipple v. 
Rich, 180 Mass. 477, 63 N. E. 5 (1902); Huebener v. Childs, 180 Mass. 483, 
62 N. E. 729 (1902); Commonwealth v. Best, 180 Mass. 492, 62 N. E. 748 
(1902); Galvin v. Boston Elev. Ry., 180 Mass. 587, 62 N. E. 961 (1902); 
Thompson v. Cashman, 181 Mass. 36, 62 N. E. 976 (1902); Whitman v. 
Boston Elev. Ry., 181 Mass. 138, 63 N. E. 334 (1902); Hayes v. Tidsbury, 
181 Mass. 292, 63 N. E. 890 (1902); O’Malley v. Commonwealth, 182 Mass. 
196, 65 N. E. 30 (1902). 


EXECUTORS AND ADMINISTRATORS 


Collins v. Collins, 140 Mass. 502, 5 N. E. 632 (1886); Marvel v. Babbitt, 
143 Mass. 226, 9 N. E. 566 (1887); Eddy v. Adams, 145 Mass. 489, 14 N. E. 
509 (1888); Desmond v. Fisher, 152 Mass. 521, 25 N. E. 968 (1890); Howe 
v. Dickinson, 154 Mass. 494, 28 N. E. g10 (1891); Gould v. Camp, 157 
Mass. 358, 32 N. E. 225 (1892); Bullard v. Moor, 158 Mass. 418, 33 N. E. 
928 (1893); Dudley v. Sanborn, 159 Mass. 185, 34 N. E. 181 (1893); Keith 
v. Molineux, 160 Mass. 499, 36 N. E. 476 (1894); Walsh v. Packard, 165 
Mass. 189, 42 N. E. 577 (1896); Sawyer v. Seaver, 166 Mass. 447, 44 N. E. 
505 (1896); Quincy v. Quincy, 167 Mass. 536, 46 N. E. 108 (1897); Durkin 
v. Langley, 167 Mass. 577, 46 N. E. 119 (1897); Abbott v. Downs, 168 
Mass. 481, 47 N. E. 94 (1897); Jewett v. Turner, 172 Mass. 496, 52 N. E. 
1082 (1899); Forbes v. Douglass, 175 Mass. 191, 55 N. E. 847 (1900); 
Bennett v. Kimball, 175 Mass. 199, 55 N. E. 893 (1900); Copeland v. Fifield, 
180 Mass. 223, 62 N. E. 249 (1902); Brown v. Greene, 181 Mass. 109, 63 
N. E. 2 (1902); Lyman v. National Bank of the Republic, 181 Mass. 437, 63 
N. E. 923 (1902); Nickerson, Appellant, 181 Mass. 571, 64 N. E. 408 (1902). 


HusBAND AND WIFE 


Benjamin v. Dockham, 134 Mass. 418 (1883); Chapin v. Chapin, 135 
Mass. 393 (1883); Goodnow v. Shattuck, 136 Mass. 223 (1884); Ridley v. 
Knox, 138 Mass. 83 (1884); Baldwin v. Foster, 138 Mass. 449 (1885); Foster 
v. Leland, 141 Mass. 187, 6 N. E. 859 (1886); W. v. W. , 141 Mass. 
495, 6 N. E. 541 (1886); Weston v. Weston, 143 Mass. 274, 9 N. E. 557 
(1887); Ford v. Ford, 143 Mass. 577, 10 N. E. 474 (1887); Constantinides v. 
Walsh, 146 Mass. 281, 15 N. E. 631 (1888); Peaslee v. Peaslee, 147 Mass. 
171, 17 N. E. 506 (1888) (dissent); Chase v. Phillips, 153 Mass. 17, 26 N. E. 
136 (1891); Osgood v. Osgood, 153 Mass. 38, 26 N. E. 413 (1891); Com- 
monwealth v. Abbott, 168 Mass. 471, 47 N. E. 112 (1897); Osborn v. Osborn, 
174 Mass. 399, 54 N. E. 868 (1899); Brigham, Petitioner, 176 Mass. 223, 57 
N. E. 328 (1900) ; Leonard v. Leonard, 181 Mass. 458, 63 N. E. 1068 (1902). 


INSOLVENCY AND Poor Destor LAws 


Stewart v. Griswold, 134 Mass. 391 (1883); Cozzens v. Holt, 136 Mass. 
237 (1884); Brown v. New Bedford Inst. for Sav., 137 Mass. 262 (1884); 
Commonwealth v. Scituate Sav. Bank, 137 Mass. 301 (1884); Macaig’s Case. 
137 Mass. 467 (1884); Osgood v. Kezar, 138 Mass. 357 (1885); Low v. 
Welch, 139 Mass. 33, 29 N. E. 216 (1885); Cook v. Harrington, 139 Mass. 
38, 29 N. E. 218 (1885); Spurr v. Dean, 139 Mass. 84, 28 N. E. 452 (1885); 
Bassett v. Parsons, 140 Mass. 169, 3 N. E. 547 (1885); Smith v. Dickinson, 
140 Mass. 171, 3 N. E. 40 (1885); Wells v. White, 142 Mass. 518, 8 N. E. 
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442 (1886); Gibbs v. Taylor, 143 Mass. 187, 9 N. E. 576 (1887); Atwood 
v. Wheeler, 149 Mass. 96, 21 N. E. 232 (1889); Parsons, Petitioner, 150 
Mass. 343, 23 N. E. 50 (1890); Clark v. Sawyer, 151 Mass. 64, 23 N. E. 
726 (1890) ; Peabody v. Knapp, 153 Mass. 242, 26 N. E. 696 (1891); Billings 
v. Marsh, 153 Mass. 311, 26 N. E. 1000 (1891); Killam v. Peirce, 153 Mass. 
502, 27 N. E. 520 (1891); Thomas v. Beals, 154 Mass. 51, 27 N. E. 1004 
(1891); Stratton v. Hernon, 154 Mass. 310, 28 N. E. 269 (1891); Copeland 
v. Sturtevant, 156 Mass. 114, 30 N. E. 475 (1892); Whitney v. Weed, 156 
Mass. 224, 30 N. E. 1023 (1892); Clement v. Bullens, 159 Mass. 193, 34 
N. E. 173 (1893); Leighton v. Morrill, 159 Mass. 271, 34 N. E. 256 (1893); 
Steel Edge Stamping & Retinning Co. v. Manchester Sav. Bank, 163 Mass. 
252, 39 N. E. 1021 (1895); Palmer v. Jordan, 163 Mass. 350, 40 N. E. 110 
(1895); Manning v. Reynolds, 164 Mass. 150, 41 N. E. 62 (1895); Hall 
v. Justices of Municipal Ct., 164 Mass. 155, 41 N. E. 64 (1895); Bennett v. 
Justices of Municipal Ct., 166 Mass. 126, 44 N. E. 121 (1896); Mundo v. 
Shepard, 166 Mass. 323, 44 N. E. 244 (1896); Demelman v. Hunt, 168 Mass. 
102, 46 N. E. 436 (1897); Ruffin, Petitioner, 168 Mass. 232, 46 N. E. 626 
(1897); Saunders v. Russell, 171 Mass. 74, 50 N. E. 463 (1898); Raphael v. 
Mullen, 171 Mass. 111, 50 N. E. 515 (1898); Harris v. Hayes, 171 Mass. 
275, 50 N. E. 532 (1898); Avery v. Monroe, 172 Mass. 132, 51 N. E. 452 
(1898); Smith v. American Linen Co., 172 Mass. 227, 51 N. E. 1085 (1898); 
Thomson v. Way, 172 Mass. 423, 52 N. E. 525 (1899); Dean v. Justices of 
Municipal Ct., 173 Mass. 453, 53 N. E. 893 (1899); Parkman v. Bartlett, 
173 Mass. 475, 53 N. E. 906 (1899); French v. Goodnow, 175 Mass. 451, 
56 N. E. 719 (1900); Bruce v. Anderson, 176 Mass. 161, 57 N. E. 354 
(1900); Munroe v. Dewey, 176 Mass. 184, 57 N. E. 340 (1900); Very v. 
Clarke, 177 Mass. 52, 58 N. E. 151 (1900); Adams v. Pierce, 177 Mass. 206, 
58 N. E. 591 (1900); Clarke v. Second Nat. Bank, 177 Mass. 257, 59 N. E. 
121 (1901); Paul v. Costello, 177 Mass. 580, 59 N. E. 451 (1901); Hill v. 
Marston, 178 Mass. 285, 59 N. E. 766 (1901); Morgan v. Wordell, 178 Mass. 
350, 59 N. E. 1037 (1901). 


INSURANCE 


Oakes v. Manufacturers’ Fire & Marine Ins. Co., 135 Mass. 248 (1883); 
Davis v. German Am. Ins. Co., 135 Mass. 251 (1883); Batchelder v. 
Queen Ins. Co., 135 Mass. 449 (1883); Powers v. Guardian Fire & Life Ins. 
Co., 136 Mass. 108 (1883); Lynde v. Newark Ins. Co., 139 Mass. 57, 29 
N. E. 222 (1885); Batcheller v. Commercial Union Assur. Co., 143 Mass. 
495, 10 N. E. 321 (1887); Ring v. Phoenix Assur. Co., 145 Mass. 426, 14 
N. E. 525 (1888); Boardman v. Boston Marine Ins. Co., 146 Mass. 442, 16 
N. E. 26 (1888); Lyon v. Royal Society of Good Fellows, 153 Mass. 83, 
_26 N. E. 236 (1891); Brown v. Cotton & Woolen M’frs’ Mut. Ins. Co., 156 
Mass. 587, 31 N. E. 691 (1892); Mead v. Phenix Ins. Co., 158 Mass. 124, 
32 N. E. 945 (1893); Keene v. New England Mut. Accident Ass’n, 164 Mass. 
170, 41 N. E. 203 (1895); Margesson v. Massachusetts Benefit Ass’n, 165 
Mass. 262, 42 N. E. 1132 (1896); Townsend v. Tyndale, 165 Mass. 293, 43 
N. E. 107 (1896); Allen v. Massachusetts Mut. Accident Ass’n, 167 Mass. 18, 
44 N. E. 1053 (1896); Dixon v. National Life Ins. Co., 168 Mass. 48, 46 N. E. 
430 (1897); Smith v. Boston & Me. R. R. Relief Ass’n, 168 Mass. 213, 46 
N. E. 626 (1897); French v. Hartford Life & Annuity Ins. Co., 169 Mass. 
510, 48 N. E. 268 (1897); Gray v. Standard Life & Accident Ins. Co., 170 
Mass. 558, 49 N. E. 921 (1898); Smith & Dove Mfg. Co. v. Travelers’ Ins. 
Co., 171 Mass. 357, 50 N. E. 516 (1898); Goodhue v. Hartford Fire Ins. Co., 
175 Mass. 187, 55 N. E. 1039 (1900); Attorney General v. Equitable Acci- 
dent Ins. Ass’n, 175 Mass. 196, 55 N. E. 890 (1900); National Construction 
Co. v. Travelers’ Ins. Co., 176 Mass. 121, 57 N. E. 350 (1900); Weatherbee 
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v. New York Life Ins. Co., 178 Mass. 575, 60 N. E. 381 (1901); Quinn v. 
Fire Ass’n of Phil., 180 Mass. 560, 62 N. E. 980 (1902); Newhall v. 
Supreme Council, 181 Mass. 111, 63 N. E. 1 (1902); Weatherbee v. New 
York Life Ins. Co., 182 Mass. 342, 65 N. E. 383 (1902). 


MEcHANICc’s LIENS 


Kennebec Framing Co. v. Pickering, 142 Mass. 80, 7 N. E. 30 (1886); 
Boston Furnace Co. v. Dimock, 158 Mass. 552, 33 N. E. 647 (1893); Flet- 
cher v. Stedman, 159 Mass. 124, 34 N. E. 183 (1893); Saunders v. Bennett, 
160 Mass. 48, 35 N. E. 111 (1893); Monaghan v. Putney, 161 Mass. 338, 
37 N. E. 171 (1894); Bowen v. Phinney, 162 Mass. 593, 39 N. E. 283 
(1895); Borden v. Mercer, 163 Mass. 7, 39 N. E. 413 (1895); Tracy v. 
Wetherell, 165 Mass. 113, 42 N. E. 497 (1896); Miller v. Wilkinson, 167 
Mass. 136, 44 N. E. 1083 (1896); Perry v. Potashinski, 169 Mass. 351, 47 
N. E. 1022 (1897); Lessard v. Revere, 171 Mass. 294, 50 N. E. 533 (1898); 
Orr v. Fuller, 172 Mass. 597, 52 N. E. 1091 (1899); Richards v. O’Brien, 
173 Mass. 332, 53 N. E. 858 (1899); Muto v. Smith, 175 Mass. 175, 55 N. E. 
1041 (1900); Orne v. Barstow, 175 Mass. 193, 55 N. E. 896 (1900); McLean 
v. Wiley, 176 Mass. 233, 57 N. E. 347 (1900); Scannell v. Hub Brewing Co., 
178 Mass. 288, 59 N. E. 628 (1901); Taunton Sav. Bank v. Burrell, 179 
Mass. 421, 60 N. E. 930 (1901); Knowles v. Sullivan, 182 Mass. 318, 65 
N. E. 389 (1902). 

MORTGAGES 


Guernsey v. Wilson, 134 Mass. 482 (1883); Tyler v. Boyce, 135 Mass. 
558 (1883); Wentworth v. Daly, 136 Mass. 423 (1884); Decatur v. Walker, 
137 Mass. 141 (1884); Storms v. Smith, 137 Mass. 201 (1884); Bacon v. 
Abbott, 137 Mass. 397 (1884); Tallman v. New Bedford Five Cents Sav. 
Bank, 138 Mass. 330 (1885); Merriam v. Goss, 139 Mass. 77, 28 N. E. 449 
(1885); Dahill v. Booker, 140 Mass. 308, 5 N. E. 496 (1885); Carpenter v. 
Walker, 140 Mass. 416, 5 N. E. 160 (1886); Jacobs v. Denison, 141 Mass. 
117, 5 N. E. 526 (1886); Cowley v. McLaughlin, 141 Mass. 181, 4 N. E. 
821 (1886); Western Union Tel. Co. v. Caldwell, 141 Mass. 489, 6 N. E. 
737 (1886); Norton v. Palmer, 142 Mass. 433, 8 N. E. 346 (1886); Stone v. 
Jenks, 142 Mass. 519, 8 N. E. 403 (1886); Emery v. Seavey, 148 Mass. 566, 
20 N. E. 177 (1889); Stevenson v. Hano, 148 Mass. 616, 20 N. E. 200 
(1889); Cunniff v. Parker, 149 Mass. 152, 21 N. E. 241 (1889); Rawson v. 
Plaisted, 151 Mass. 71, 23 N. E. 722 (1890); Ashcroft v. Simmons, 151 
Mass. 497, 24 N. E. 398 (1890); McDonald v. Faulkner, 154 Mass. 34, 27 
N. E. 883 (1891); Ayer v. Philadelphia & Boston Face Brick Co., 157 Mass. 
57, 31 N. E. 717 (1892); Ayer v. Philadelphia & Boston Face Brick Co., 159 
Mass. 84, 34 N. E. 177 (1893); Watson v. Wyman, 161 Mass. 96, 36 N. E. 
692 (1894); O’Brien v. Bailey, 163 Mass. 325, 39 N. E. 1109 (1895); Rose 
v. Fall River Five Cents Sav. Bank, 165 Mass. 273, 43 N. E. 93 (1896); 
Parry v. Libbey, 166 Mass. 112, 44 N. E. 124 (1896); Stevenson v. Dana, - 
166 Mass. 163, 44 N. E. 128 (1896); Marcus v. Collamore, 168 Mass. 56, 46 
N. E. 432 (1897); Ford v. Davis, 168 Mass. 116, 46 N. E. 435 (1897); 
Swasey v. Emerson, 168 Mass. 118, 46 N. E. 426 (1897); Rogers v. Barnes, 
169 Mass. 179, 47 N. E. 602 (1897); Long v. Richards, 170 Mass. 120, 48 
N. E. 1083 (1898); Lewin v. Folsom, 171 Mass. 188, 50 N. E. 523 (1898); 
Judge v. Pfaff, 171 Mass. 195, so N. E. 524 (1898); Spaulding v. Jennings, 
173 Mass. 65, 53 N. E. 204 (1899); Smith v. Howard, 173 Mass. 88, 53 N. E. 
143 (1899); Brewster v. Seeger, 173 Mass. 281, 53 N. E. 814 (1899); Jager 
v. Vollinger, 174 Mass. 521, 55 N. E. 458 (1899); Drysdale v. Wax, 175 
Mass. 144, 55 N. E. 804 (1900); Chick v. Nute, 176 Mass. 57, 57 N. E. 219 
(1900); Bacon v. Hooker, 177 Mass. 335, 58 N. E. 1078 (1901); Haskell v. 
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Merrill, 179 Mass. 120, 60 N. E. 485 (1901); Pearson v. Bailey, 180 Mass. 
229, 62 N. E. 265 (1902); Brown v. Wentworth, 181 Mass. 49, 62 N. E. 
984 (1902). 
MUNICIPAL CORPORATIONS 

Goddard v. Petersham, 136 Mass. 235 (1884); Fuller v. Somerville, 136 
Mass. 556 (1884); Wood v. Cutter, 138 Mass. 149 (1884); Phelon v. Gran- 
ville, 140 Mass. 386, 5 N. E. 269 (1886); Hubbard v. Taunton, 140 Mass. 
467, 5 N. E. 157 (1886); Abbott v. Cottage City, 143 Mass. 521, 10 N. E. 
325 (1887); Page v. O’Toole, 144 Mass. 303, 10 N. E. 851 (1887); Pickman 
v. Peabody, 145 Mass. 480, 14 N. E. 751 (1888); Newburyport v. Creedon, 
146 Mass. 134, 15 N. E. 157 (1888); Quincy v. Boston, 148 Mass. 389, 19 
N. E. 519 (1889); Bates v. Westborough, 151 Mass. 174, 23 N. E. 1070 
(1890); Collins v. Waltham, 151 Mass. 196, 24 N. E. 327 (1890); Quincy v. 
Kennard, 151 Mass. 563, 24 N. E. 860 (1890); Stanwood v. Malden, 157 
Mass. 17, 31 N. E. 702 (1892); Commonwealth v. Abbott, 160 Mass. 282, 
35 N. E. 782 (1894); Sampson v. Boston, 161 Mass. 288, 37 N. E. 177 
(1894); Lincoln v. Commonwealth, 164 Mass. 1, 41 N. E. 112 (1895); Com- 
monwealth v. Sullivan, 165 Mass. 183, 42 N. E. 566 (1896); Worcester v. 
County Comm’rs, 167 Mass. 565, 46 N. E. 383 (1897); Municipal Signal Co. 
v. Holyoke, 168 Mass. 44, 46 N. E. 397 (1897); Attorney General v. Dona- 
hue, 169 Mass. 18, 47 N. E. 433 (1897); Wells v. Putnam, 169 Mass. 226, 47 
N. E. 1005 (1897); Smith v. Abington Savings Bank, 171 Mass. 138, 50 
N. E. 545 (1898); Commonwealth v. Lennon, 172 Mass. 434, 52 N. E. 178 
(1899); Folsom v. County Comm’rs, 173 Mass. 48, 53 N. E. 155 (1899); 
Weston v. Amesbury, 173 Mass. 81, 53 N. E. 147 (1899); Stoughton v. Paul, 
173 Mass. 148, 53 N. E. 272 (1899); Boston Elevated Ry. v. Presho, 174 
Mass. 99, 54 N. E. 348 (1899); May v. Gloucester, 174 Mass. 583, 55 N. E. 
465 (1899); Reed v. Deerfield, 176 Mass. 473, 57 N. E. 961 (1900); Taber 
v. New Bedford, 177 Mass. 197, 58 N. E. 640 (1900) ; O’Connell v. Mathews, 
177 Mass. 518, 59 N. E. 195 (1901); Hendrie v. Boston, 179 Mass. 59, 60 
N. E. 386 (1901); Bassett v. Harwich, 180 Mass. 585, 62 N. E. 974 (1902); 
Norton v. Brookline, 181 Mass. 360, 63 N. E. 930 (1902); Stratton v. Lowell, 
181 Mass. 511, 63 N. E. 948 (1902); Cambridge v. Trelegan, 181 Mass. 565, 
64 N. E. 204 (1902); Oliver v. Gale, 182 Mass. 39, 64 N. E. 415 (1902); 
Tobin v. Brimfield, 182 Mass. 117, 65 N. E. 28 (1902). 


PARTNERSHIP 


Phillips v. Blatchford, 137 Mass. 510 (1884); Ayer v. Kilner, 148 Mass. 
468, 20 N. E. 163 (1889); Central Nat. Bank v. Frye, 148 Mass. 498, 20 
N. E. 325 (1889); Goldthwait v. Day, 149 Mass. 185, 21 N. E. 359 (1889); 
Robinson v. Simmons, 156 Mass. 123, 30 N. E. 362 (1892); Kinney v. 
Maher, 156 Mass. 252, 30 N. E. 818 (1892); Powers v. Mann, 156 Mass. 
375, 31 N. E. 10 (1892); Abercrombie v. Spalding, 158 Mass. 32, 32 N. E. 
gir (1893); Roger Williams Nat. Bank v. Hall, 160 Mass. 171, 35 N. E. 
666 (1893); Hyde v. Moxie Nerve Food Co., 160 Mass. 559, 36 N. E. 585 
(1894); Smith v. Butler, 164 Mass. 37, 41 N. E. 60 (1895); Grover v. Smith, 
165 Mass. 132, 42 N. E. 555 (1896); Hughes v. Gross, 166 Mass. 61, 43 N. E. 
1031 (1896); McLauthlin v. Smith, 166 Mass. 131, 44 N. E. 125 (1896); 
Gordon v. Albert, 168 Mass. 150, 46 N. E. 423 (1897); Robinson v. Hodg- 
kins, 168 Mass. 465, 47 N. E. 195 (1897); Lawrence v. Hull, 169 Mass. 250, 
47 N. E. 1001 (1897); Lockwood v. Roberts, 171 Mass. 109, 50 N. E. 517 
(1898); Thayer v. Badger, 171 Mass. 279, so N. E. 541 (1898); Vander- 
cook v. O’Connor, 172 Mass. 301, 52 N. E. 444 (1899); Priesing v. Cramp- 
ton, 181 Mass. 492, 63 N. E. 936 (1902); Hume v, Walker, 181 Mass. 546, 
64 N. E. 208 (1902), 
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PROCEDURE 


Commonwealth v. Bacon, 135 Mass. 521 (1883); Wheeler & Wilson Mfg. 
Co. v. Burlingham, 137 Mass. 581 (1884); Brockton v. Cross, 138 Mass. 297 
(1885); Burton v. Frye, 139 Mass. 131, 29 N. E. 476 (1885) ; Commonwealth 
v. Parker, 140 Mass. 439, 5 N. E. 167 (1886); Pierce v. Gould, 143 Mass. 
234, 9 N. E. 568 (1887); Atwood v. Dumas, 149 Mass. 167, 21 N. E. 236 
(1889); Mechanics’ Sav. Bank v. Waite, 150 Mass. 234, 22 N. E. 915 (1889); 
O’Connell v. O’Leary, 151 Mass. 83, 23 N. E. 826 (1890) ; Schwarz v. Boston, 
151 Mass. 226, 24 N. E. 41 (1890); Skillings v. Massachusetts Benefit Ass’n, 
151 Mass. 321, 23 N. E. 1136 (1890); Baker v. Tompson, 151 Mass. 390, 
24 N. E. 399 (1890); Commonwealth v. Oakes, 151 Mass. 394, 24 N. E. 210 
(1890); Harmon v. Osgood, 151 Mass. 501, 24 N. E. 401 (1890); Common- 
wealth v. Carney, 152 Mass. 566, 26 N. E. 94 (1891); Chase v. Thompson. 
153 Mass. 14, 26 N. E. 137 (1891); Mason v. Pomeroy, 154 Mass. 481, 29 
N. E. 51 (1891); Greeley v. Page, 156 Mass. 47, 30 N. E. 176 (1892); At- 
wood v. West Roxbury Co-op., 156 Mass. 166, 30 N. E. 558 (1892); Welles- 
ley v. Washburn, 156 Mass. 359, 31 N. E. 8 (1892); Commonwealth v. 
Fletcher, 157 Mass. 14, 31 N. E. 687 (1892); Higgins v. Drennan, 157 Mass. 
384, 32 N. E. 354 (1892); Commonwealth v. Poisson, 157 Mass. 510, 32 
N..E. 906 (1893); Commonwealth v. Brown, 158 Mass. 168, 33 N. E. 341 
(1893); Bill v. Boynton, 158 Mass. 274, 33 N. E. 399 (1893); Soper v. 
Manning, 158 Mass. 381, 33 N. E. 516 (1893); Commonwealth v. Melville, 160 
Mass. 307, 35 N. E. 863 (1894); Heavor v. Page, 161 Mass. 109, 36 N. E. 750 
(1894); Dresser v. Cutter, 161 Mass. 301, 37 N. E. 176 (1894); Holmes v. Jor- 
dan, 163 Mass. 147, 39 N. E. 1005 (1895); Nashua & Lowell R. R. v. Boston & 
Lowell R. R., 164 Mass. 222, 41 N. E. 268 (1895) (dissent) ; Commonwealth 
v. Meskill, 165 Mass. 144, 42 N. E. 562 (1896); Stalker, Petitioner, 167 
Mass. 11, 44 N. E. 1068 (1896); Webster v. Melrose, 168 Mass. 5, 46 N. E. 
393 (1897); Gallagher v. Hathaway Mfg. Corp., 169 Mass. 578, 48 N. E. 
844 (1897); Commonwealth v. Hayes, 170 Mass. 16, 48 N. E. 779 (1897); 
Mack v. New York, N. H. & H. R. R., 172 Mass. 185, 51 N. E. 1076 (1898); 
King v. Daly, 172 Mass. 492, 52 N. E. 736 (1899); Farrar v. Paine, 173 
Mass. 58, 53 N. E. 146 (1899); Derick v. Taylor, 173 Mass. 412, 53 N. E. 
919 (1899); Brennan v. McInnis, 173 Mass. 471, 53 N. E. 896 (1899): 
Viscardi v. Great Barrington, 174 Mass. 406, 54 N. E. 859 (1899); Trager 
v. Webster, 174 Mass. 580, 55 N. E. 318 (1899); Fitch v. Jefferson, 175 
Mass. 56, 55 N. E. 623 (1899); Attorney General v. Oliver, 175 Mass. 163, 
56 N. E. 969 (1900); Pratt v. Bidwell, 175 Mass. 453, 56 N. E. 707 (1900); 
Holt v. Roberts, 175 Mass. 558, 56 N. E. 702 (1900); McCarty v. Nugent, 
176 Mass. 124, 57 N. E. 219 (1900); Parke v. Mabee, 176 Mass. 236, 57 
N. E. 355 (1900); Weeks v. Edwards, 176 Mass. 453, 57 N. E. 701 (1900); 
Field v. Banks, 177 Mass. 36, 58 N. E. 155 (1900); Munroe v. Weir, 177 
Mass. 301, 58 N. E. 1013 (1901); Hall v. Rosenfeld, 177 Mass. 397, 59 N. E. 
68 (1901); Miner Litho. Co. v. Wagner, 177 Mass. 404, 58 N. E. 1020 
(1901); Parke v. Murdock, 177 Mass. 453, 59 N. E. 80 (1901); Carpenter 
v. Fleming, 177 Mass. 525, 60 N. E. 982 (1901); Sawyer v. Metropolitan 
Water Board, 178 Mass. 267, 59 N. E. 658 (1901); Selectmen of Hadley, 
Petitioners, 178 Mass. 319, 59 N. E. 805 (1901); Crandall v. Colley, 178 
Mass. 339, 59 N. E. 844 (1901); D’Arcy v. Steuer, 179 Mass. 40, 60 N. E. 
405 (1901); Robbins v. Brockton St. Ry., 180 Mass. 51, 61 N. E. 265 
(1901); Morrissey v. Morrissey, 180 Mass. 480, 62 N. E. 972 (1902); 
Plaisted v. Cooke, 181 Mass. 118, 63 N. E. 132 (1902); Tufts v. Waxman. 
181 Mass. 120, 63 N. E. 132 (1902); Gilchrist v. Cowley, 181 Mass. 290, 63 
N. E. 912 (1902); McGrath v. Watertown, 181 Mass. 380, 63 N. E. 889 
(1902); Meaney v. Kehoe, 181 Mass. 424, 63 N. E. 925 (1902); Ward v. 





. ween we we aS ec hl eo Se Veg 


Own 


“we 


OWS 


MASSACHUSETTS OPINIONS 813 


Newton, 181 Mass. 432, 63 N. E. 1064 (1902); Commonwealth v. Best, 181 
Mass. 545, 63 N. E. 1073 (1902); Gould v. Gilligan, 181 Mass. 600, 64 N. E. 
409 (1902); Gallagher v. Silberstein, 182 Mass. 20, 64 N. E. 402 (1902); 
Jackson v. Brockton, 182 Mass. 26, 64 N. E. 418 (1902); Curtiss v. Curtiss, 
182 Mass. 104, 66 N. E. 635 (1902); Williams v. Clarke, 182 Mass. 316, 65 
N. E. 419 (1902); Tileston v. Street Comm’rs, 182 Mass. 325, 65 N. E. 380 
(1902). 
PROPERTY 


Langley v. Chapin, 134 Mass. 82 (1883); Williams v. Boston Water Power 
Co., 134 Mass. 406 (1883); Damon v. Bibber, 135 Mass. 458 (1883); Silva 
v. Wimpenney, 136 Mass. 253 (1884); Damrell v. Hartt, 137 Mass. 218 
(1884); Bacon v. Parker, 137 Mass. 309 (1884); Gurney v. Waldron, 137 
Mass. 376 (1884); Coombs v. Anderson, 138 Mass. 376 (1885); Vinal v. 
Spofford, 139 Mass. 126, 29 N. E. 288 (1885); Stone v. Houghton, 139 Mass. 
175, 31 N. E. 719 (1885); Hall v. Hall, 140 Mass. 267, 2 N. E. 700 (1885); 
Mount Hope Iron Co. v. Dearden, 140 Mass. 430, 4 N. E. 803 (1886); Dove 
v. Johnson, 141 Mass. 287, 5 N. E. 520 (1886); Chapin v. Freeland, 142 
Mass. 383, 8 N. E. 128 (1886); Peck v. Clark, 142 Mass. 436, 8 N. E. 335 
(1886); Dole v. Keyes, 143 Mass. 237, 9 N. E. 625 (1887); Hogan v. Barry, 
143 Mass. 538, 10 N. E. 253 (1887); Packard v. Ryder, 144 Mass. 440, 11 
N. E. 578 (1887); Welsh v. Woodbury, 144 Mass. 542, 11 N. E. 762 (1887); 
Bradford v. Brinley, 145 Mass. 81, 13 N. E. 1 (1887); Wilson v. Winslow, 
145 Mass. 339, 14 N. E. 103 (1887); Sturgis v. Paine, 146 Mass. 354, 16 
N. E. 21 (1888); Bridge v. Bridge, 146 Mass. 373, 15 N. E. 899 (1888); 
Lombard v. Willis, 147 Mass. 13, 16 N. E. 737 (1888); Sewall & Day Cord- 
age Co. v. Boston Water Power Co., 147 Mass. 61, 16 N. E. 782 (1888); 
Dexter v. Inches, 147 Mass. 324, 17 N. E. 551 (1888); Webster v. Ells- 
worth, 147 Mass. 602, 18 N. E. 569 (1888); Hurley v. Hurley, 148 Mass. 444, 
19 N. E. 545 (1889); Ogden v. Pattee, 149 Mass. 82, 21 N. E. 227 (1889); 
Middlesex Co. v. Lane, 149 Mass. tor, 21 N. E. 228 (1889); Eddy v. Coffin, 
149 Mass. 463, 21 N. E. 870 (1889); Johnson v. Knapp, 150 Mass. 267, 23 
N. E. 40 (1889); Trustees of Unitarian Society v. Tufts, 151 Mass. 76, 23 
N. E. 1006 (1890); Pearson v. Allen, 151 Mass. 79, 23 N. E. 731 (1890); 
Woods v. Doherty, 153 Mass. 558, 27 N. E. 676 (1891); Bullard v. Shirley, 
153 Mass. 559, 27 N. E. 766 (1891); Proctor v. Clark, 154 Mass. 45, 27 N. E. 
673 (1891); Macdonald v. Morrill, 154 Mass. 270, 28 N. E. 259 (1891); 
Watuppa Reservoir Co. v. Fall River, 154 Mass. 305, 28 N. E. 257 (1891); 
Balch v. Pickering, 154 Mass. 363, 28 N. E. 293 (1891); Morse v. Sherman, 
155 Mass. 222, 29 N. E. 523 (1892); Bromley v. Mitchell, 155 Mass. 509, 
30 N. E. 83 (1892); Babbidge v. Vittum, 156 Mass. 38, 30 N. E. 77 (1892); 
Abbott v. Hills, 158 Mass. 396, 33 N. E. 592 (1893); Harvard College v. 
Weld, 159 Mass. 114, 34 N. E. 175 (1893); Johnson v. Whiton, 159 Mass. 
424, 34 N. E. 542 (1893); Lawton v. Fitchburg Sav. Bank, 160 Mass. 154, 
35 N. E. 670 (1893); Middlefield v. Church Mills Knitting Co., 160 Mass. 
267, 35 N. E. 780 (1894) ; Hunnewell v. Bangs, 161 Mass. 132, 36 N. E. 751 
(1894); Miller v. Hyde, 161 Mass. 472, 37 N. E. 760 (1894) (dissent); 
Bertie v. Flagg, 161 Mass. 504, 37 N. E. 572 (1894); Shaughnessey v. Leary, 
162 Mass. 108, 38 N. E. 197 (1894); Robinson v. Way, 163 Mass. 212, 39 
N. E. 1009 (1895); Lee v. Welch, 163 Mass. 312, 39 N. E. 1112 (1895); 
Forest Riv. Lead Co. v. Salem, 165 Mass. 193, 42 N. E. 802 (1896); Dewing 
v. Dewing, 165 Mass. 230, 42 N. E. 1128 (1896); Smith v. Abington Sav. 
Bank, 165 Mass. 285, 42 N. E. 1133 (1896); Palmer v. Evangelical Baptist 
Benevolent & Missionary Soc., 166 Mass. 143, 43 N. E. 1028 (1896); Crocker 
v. Cotting, 166 Mass. 183, 44 N. E. 214 (1896); Howe v. Berry, 168 Mass. 
418, 47 N. E. 104 (1897); Iverson v. Swan, 169 Mass. 582, 48 N. E. 282 









HARVARD LAW REVIEW 





814 





(1897); Smith v. McEnany, 170 Mass. 26, 48 N. E. 781 (1897); Crocker v. 
Cotting, 170 Mass. 68, 48 N. E. 1023 (1898); Hamlen v. Keith, 171 Mass. 
77, 50 N. E. 462 (1898); White v. Massachusetts Inst. of Tech., 171 Mass. 
84, 50 N. E. 512 (1898); Loring v. Massachusetts Horticultural Soc., 171 
Mass. 401, 50 N. E. 936 (1898); Harrison v. Dolan, 172 Mass. 395, 52 N. E. 
513 (1899); Kimball v. Commonwealth Ave. St. Ry., 173 Mass. 152, 53 N. E. 
274 (1899); Robinson v. Robinson, 173 Mass. 233, 53 N. E. 854 (1899); 
Appleton v. O’Donnell, 173 Mass. 398, 53 N. E. 882 (1899); Lewis v. Shat- 
tuck, 173 Mass. 486, 53 N. E. 912 (1899); Hill v. Pike, 174 Mass. 582, 55 
N. E. 324 (1899); Welsh, Petitioner, 175 Mass. 68, 55 N. E. 1043 (1900); 
Dudley v. Milton, 176 Mass. 167, 57 N. E. 355 (1900); Marshall v. Mason, 
176 Mass. 216, 57 N. E. 340 (1900); Ludlow Mfg. Co. v. Indian Orchard 
Co., 177 Mass. 61, 58 N. E. 181 (1900); Bond v. O’Gara, 177 Mass. 139, 58 
N. E. 275 (1900); Lincoln v. Burrage, 177 Mass. 378, 59 N. E. 67 (1901); 
Cummings v. Perry, 177 Mass. 407, 58 N. E. 1083 (1901); Stark v. Mans- 
field, 178 Mass. 76, 59 N. E. 643 (1001); Jordan v. Riley, 178 Mass. 524, 
60 N. E. 7 (1901); Perry v. Lancy, 179 Mass. 183, 60 N. E. 472 (1901); 
Sawin v. Cormier, 179 Mass. 420, 60 N. E. 939 (1901); Carpenter v. Pocas- 
set Mfg. Co., 180 Mass. 130, 61 N. E. 816 (1901); Heald v. Kennard, 180 
Mass. 521, 63 N. E. 4 (1902); Ferguson v. Jackson, 180 Mass. 557, 62 N. E. 
965 (1902); Attorney General v. Vineyard Grove Co., 181 Mass. 507, 64 
N. E. 75 (1902); Taft v. Decker, 182 Mass. 106, 65 N. E. 507 (1902); 
Bartlett v. Slater, 182 Mass. 208, 65 N. E. 73 (1902); Lemay v. Furtado, 
182 Mass. 280, 65 N. E. 395 (1902); Goff v. Britton, 182 Mass. 293, 65 N. E. 
379 (1902); Moore v. Mansfield, 182 Mass. 302, 65 N. E. 398 (1902); 
Nason v. Tobey, 182 Mass. 314, 65 N. E. 389 (1902). 
































Pusiic UTILITIES AND CARRIERS 


Case v. Baldwin, 136 Mass. 90 (1883); New Bedford & Fairhaven St. Ry. 
v. Acushnet St. Ry., 143 Mass. 200, 9 N. E. 536 (1887); Brown v. Cunard 
S. S. Co., 147 Mass. 58, 16 N. E. 717 (1888); Crossan v. New York & New 
Eng. R. R., 149 Mass. 196, 21 N. E. 367 (1889); Cunningham v. Boston & 
Albany R. R., 153 Mass. 506, 27 N. E. 660 (1891); Attorney General v. 
Walworth Light & Power Co., 157 Mass. 86, 31 N. E. 482 (1892); Clemens 
Elec. Mfg. Co. v. Walton, 173 Mass. 286, 52 N. E. 132 (1898); Moore v. 
New York, N. H. & H. R. R., 173 Mass. 335, 53 N. E. 816 (1899); Daniels 
v. Commonwealth Ave. St. Ry., 175 Mass. 518, 56 N. E. 715 (1900) ; Seaver v. 
Bradley, 179 Mass. 329, 60 N. E. 795 (1901); Newcomb v. Norfolk Western 
St. Ry., 179 Mass. 449, 61 N. E. 42 (1901); Cote v. New York, N. H. & H. 
R. R., 182 Mass. 290, 65 N. E. 400 (1902); Hardy v. American Exp. Co., 182 
Mass. 328, 65 N. E. 375 (1902); Larabee v. New York, N. H. & H. R. R., 
182 Mass. 348, 66 N. E. 1032 (1902). 




















SALES 


Hallgarten v. Oldham, 135 Mass. 1 (1883); Brooke Iron Co. v. O’Brien, 
135 Mass. 442 (1883); Sears v. LeBetter, 137 Mass. 374 (1884); Whitehead 
& Atherton Machine Co. v. Ryder, 139 Mass. 366, 31 N. E. 736 (1885); 
Morris v. Brightman, 143 Mass. 149, 9 N. E. 512 (1887); Moors v. Wyman, 
146 Mass. 60, 15 N. E. 104 (1888); Lilienthal v. Suffolk Brewing Co., 154 
Mass. 185, 28 N. E. 151 (1891); Murchie v. Cornell, 155 Mass. 60, 29 N. E. 
207 (1891); Nichols v. Ashton, 155 Mass. 205, 29 N. E. 519 (1892); Smith 
v. Edwards, 156 Mass. 221, 30 N. E. 1017 (1892); Nonantum Worsted Co. v. 
North Adams Mfg. Co., 156 Mass. 331, 31 N. E. 293 (1892); England v. 
4 Adams, 157 Mass. 440, 32 N. E. 665 (1892); Copeland v. Draper, 157 Mass. 
558, 32 N. E. 944 (1893); White v. Solomon, 164 Mass. 516, 42 N. E. 104 
















MASSACHUSETTS OPINIONS 815 


(1895); Lee v. Gorham, 165 Mass. 130, 42 N. E. 556 (1896); Way v. Ryther, 
165 Mass. 226, 42 N. E. 1128 (1896); Sercombe-Bolte Mfg. Co. v. Lovell 
Arms Co., 171 Mass. 175, 50 N. E. 535 (1898); Edgar v. Breck & Sons, 172 
Mass. 581, 52 N. E. 1083 (1899); Hilliard v. Weeks, 173 Mass. 304, 53 N. E. 
818 (1899); Elastic Tip Co. v. Arnold, Schwinn & Co., 178 Mass. ror, 59 
N. E. 813 (1901); Wheeler v. Klaholt, 178 Mass. 141, 59 N. E. 756 (1901); 
Obery v. Lander, 179 Mass. 125, 60 N. E. 378 (1901); Washburn Crosby Co. 
v. Boston & Albany R. R., 180 Mass. 252, 62 N. E. 590 (1902); Plymouth 
Stove Foundry Co. v. Fee, 182 Mass. 31, 64 N. E. 419 (1902). 


Torts 


Fisher v. Cushing, 134 Mass. 374 (1883); McCabe v. Cambridge, 134 Mass. 
484 (1883); Brooks v. Boston & Me. R. R., 135 Mass. 21 (1883); Brewster 
v. Warner, 136 Mass. 57 (1883); McAvoy v. Wright, 137 Mass. 207 (1884); 
McMahon v. O’Connor, 137 Mass. 216 (1884); Williams v. Churchill, 137 
Mass. 243 (1884); Cowley v. Pulsifer, 137 Mass. 392 (1884); Purple v. 
Greenfield, 138 Mass. 1 (1884); New Salem v. Eagle Mill Co., 138 Mass. 
8 (1884); Dietrich v. Northampton, 138 Mass. 14 (1884); Mannville Co. 
v. Worcester, 138 Mass. 89 (1884); Learoyd v. Godfrey, 138 Mass. 315 
(1885); Hurley v. Fall River Daily Herald Pub. Co., 138 Mass. 334 (1885); 
Burns v. Lane, 138 Mass. 350 (1885); Daniels v. Lowell, 139 Mass. 56, 
29 N. E. 222 (1885); Billings v. Fairbanks, 139 Mass. 66, 29 N. E. 544 
(1885); Allen v. Codman, 139 Mass. 136, 29 N. E. 537 (1885); Hawks v. 
Locke, 139 Mass. 205, 1 N. E. 543 (1885); Merrill v. Eastern R. R., 139 
Mass. 238, 1 N. E. 548 (1885); Russell v. Tillotson, 140 Mass. 201, 4 N. E. 
231 (1885); Bigelow v. Sprague, 140 Mass. 425, 5 N. E. 144 (1886); Liver- 
more v. Batchelder, 141 Mass. 179, 5 N. E. 275 (1886); Fortin v. Easthamp- 
ton, 142 Mass. 486, 8 N. E. 328 (1886); Beckwith v. Cheshire R. R., 143 
Mass. 68, 8 N. E. 875 (1886); Krulevitz v. Eastern R. R., 143 Mass. 228, 
9 N. E. 613 (1887); Delory v. Canny, 144 Mass. 445, 11 N. E. 656 (1887); 
Kent v. Todd, 144 Mass. 478, 11 N. E. 734 (1887); Reeve v. Dennett, 145 
Mass. 23, 11 N. E. 938 (1887); Brackenridge v. Fitchburg, 145 Mass. 
160, 13 N. E. 457 (1887); Marshall v. Boston & Albany R. R., 145 Mass. 
164, 13 N. E. 384 (1887); Bath v. Metcalf, 145 Mass. 274, 14 N. E. 133 
(1887); O’Connell v. O’Leary, 145 Mass. 311, 14 N. E. 143 (1887); Doyle 
v. Boston & Albany R. R., 145 Mass. 386, 14 N. E. 461 (1888); Counsell v. 
Hall, 145 Mass. 468, 14 N. E. 530 (1888); Clifford v. Atlantic Cotton Mills, 
146 Mass. 47, 15 N. E. 84 (1888); Donnelly v. Boston Catholic Cemetery 
Ass’n, 146 Mass. 163, 15 N. E. 505 (1888); Metcalfe v. Cunard S. S. Co., 
147 Mass. 66, 16 N. E. 7or (1888); Cutter v. Hamlen, 147 Mass. 471, 18 
N. E. 397 (1888); Littlejohn v. Fitchburg R. R., 148 Mass. 478, 20 N. E. 
103 (1889); Deming v. Darling, 148 Mass. 504, 20 N. E. 107 (1889); 
Lincoln v. Boston, 148 Mass. 578, 20 N. E. 329 (1889); Middlesex Co. v. 
McCue, 149 Mass. 103, 21 N. E. 230 (1889); Gilfillan v. Mawhinney, 149 
Mass. 264, 21 N. E. 299 (1889); Reardon v. Thompson, 149 Mass. 267, 21 
N. E. 369 (1889) ; Woodman v. Metropolitan R. R., 149 Mass. 335, 21 N. E. 
482 (1889); Ryalls v. Mechanics’ Mills, 150 Mass. 190, 22 N. E. 766 (1889); 
Mellor v. Merchants’ Mfg. Co., 150 Mass. 362, 23 N. E. 100 (1890); 
Coullard v. Tecumseh Mills, 151 Mass. 85, 23 N. E. 731 (1890); Coughlin 
v. Boston Tow-boat Co., 151 Mass. 92, 23 N. E. 721 (1890); Boyle v. New 
York & New Eng. R. R., 151 Mass. 102, 23 N. E. 827 (1890); Donnelly v. 
Boston & Me. R. R., 151 Mass. 210, 24 N. E. 38 (1890); Clark v. Mer- 
chants & Miners Transp. Co., 151 Mass. 352, 24 N. E. 49 (1890); Francis 
v. Rosa, 151 Mass. 532, 24 N. E. 1024 (1890); Windram v. French, 151 
Mass. 547, 24 N. E. 914 (1890) ; Whiteside v. Brawley, 152 Mass. 133, 24 N. E. 





816 HARVARD LAW REVIEW 


1088 (1890); Johanson v. Boston & Me. R. R., 153 Mass. 57, 26 N. E. 426 
(1891); June v. Boston & Albany R. R., 153 Mass. 79, 26 N. E. 238 (1891); 
Pierce v. Cunard S. S. Co., 153 Mass. 87, 26 N. E. 415 (1891); Tasker v. 
Stanley, 153 Mass. 148, 26 N. E. 417 (1891); Coates v. Boston & Me. R. R., 
153 Mass. 297, 26 N. E. 864 (1891); Hayes v. Hyde Park, 153 Mass. 514, 
27 N. E. 522 (1891); May v. Whittier Machine Co., 154 Mass. 29, 27 N. E. 
768 (1891); Powers v. Boston, 154 Mass. 60, 27 N. E. 995 (1891); Merrigan 
v. Boston & Albany R. R., 154 Mass. 189, 28 N. E. 149 (1891); Burt v. 
Advertiser Newspaper Co., 154 Mass. 238, 28 N. E. 1 (1891); Debbins v. Old 
Colony R. R., 154 Mass. 402, 28 N. E. 274 (1891); Pomeroy v. Westfield, 
154 Mass. 462, 28 N. E. 899 (1891); Dillon v. Connecticut River R. R., 154 
Mass. 478, 28 N. E. 899 (1891); Wesson v. Washburn Car Wheel Co., 
154 Mass. 514, 28 N. E. 679 (1891); Buckley v. New Bedford, 155 Mass. 64, 
29 N. E. 201 (1891); Walker v. Winstanley, 155 Mass. 301, 29 N. E. 518 
(1892); Pinney v. Hall, 156 Mass. 225, 30 N. E. 1016 (1892); Perry v. 
Smith, 156 Mass. 340, 31 N. E. 9 (1892); Bourget v. Cambridge, 156 Mass. 
391, 31 N. E. 390 (1892); Young v. Douglas, 157 Mass. 383, 32 N. E. 354 
(1892); Copeland v. Draper, 157 Mass. 558, 32 N. E. 944 (1893); Denning 
v. Gould, 157 Mass. 563, 32 N. E. 862 (1893); Connolly v. New York & 
New Eng. R. R., 158 Mass. 8, 32 N. E. 937 (1893); Shepard v. Boston & Me. 
R. R., 158 Mass. 174, 33 N. E. 508 (1893); Irwin v. Alley, 158 Mass. 249, 
33 N. E. 517 (1893); Robinson v. Bird, 158 Mass. 357, 33 N. E. 391 (1893); 
Mellen v. Thomas Wilson Sons & Co., 159 Mass. 88, 34 N. E. 96 (1893); 
Hanson v. Globe Newspaper Co., 159 Mass. 293, 34 N. E. 462 (1893) (dis- 
sent); Finnegan v. Fall River Gas Works Co., 159 Mass. 311, 34 N. E. 523 
(1893); Keenan v. Edison Elec. Illuminating Co., 159 Mass. 379, 34 N. E. 
366 (1893); Bourget v. Cambridge, 159 Mass. 388, 34 N. E. 455 (1893); 
Hickey v. Waltham, 159 Mass. 460, 34 N. E. 681 (1893); Davis v. New 
York, N. H. & H. R. R., 159 Mass. 532, 34 N. E. 1070 (1893); Lynch v. 
Boston & Albany R. R., 159 Mass. 536, 34 N. E. 1072 (1893); Spaulding v. 
Flynt Granite Co., 159 Mass. 587, 34 N. E. 1134 (1893); Flynn v. Campbell, 
160 Mass. 128, 35 N. E. 453 (1893); Veginan v. Morse, 160 Mass. 143, 35 
N. E. 451 (1893); Carroll v. Western Union Tel. Co., 160 Mass. 152, 35 N. E. 
456 (1893); Loftus v. North Adams, 160 Mass. 161, 35 N. E. 674 (1893); 
Chenery v. Fitchburg R. R., 160 Mass. 211, 35 N. E. 554 (1893); Fitzsim- 
mons v. Taunton, 160 Mass. 223, 35 N. E. 549 (1893); Engel v. New York, 
P. & B. R. R., 160 Mass. 260, 35 N. E. 547 (1893); Riley v. Lissner, 160 
Mass. 330, 35 N. E. 1130 (1893); Allen v. Smith Iron Co., 160 Mass. 557, 
36 N. E. 581 (1894); Connolly v. Eldredge, 160 Mass. 566, 36 N. E. 469 
(1894); Sullivan v. Fitchburg R. R., 161 Mass. 125, 36 N. E. 751 (1894); 
Thain v. Old Colony R. R., 161 Mass. 353, 37 N. E. 309 (1894); Kalleck 
v. Deering, 161 Mass. 469, 37 N. E. 450 (1894); Cloutier v. Grafton & 
Upton R. R., 162 Mass. 471, 39 N. E. 110 (1895); Sullivan v. Lowell & 
Dracut St. Ry., 162 Mass. 536, 39 N. E. 185 (1895); Gray v. Parke, 162 
Mass. 582, 39 N. E. 191 (1895); Connery v. Manning, 163 Mass. 44, 39 N. E. 
558 (1895); Cunningham v. Merrimac Paper Co., 163 Mass. 89, 39 N. E. 
774 (1895); Livermore v. Fitchburg R. R., 163 Mass. 132, 39 N. E. 789 
(1895); Lyons v. Boston Towage & Lighterage Co., 163 Mass. 158, 39 
N. E. 800 (1895); Tangney v. Sullivan, 163 Mass. 166, 39 N. E. 799 (1895); 
Hamilton v. West End St. Ry., 163 Mass. 199, 39 N. E. roto (1895); Mc- 
Cann v. Waltham, 163 Mass. 344, 40 N. E. 20 (1895); Nash v. Minnesota 
Title Ins. & Trust Co., 163 Mass. 574, 40 N. E. 1039 (1895) (dissent); 
Graham v. Badger, 164 Mass. 42, 41 N. E. 61 (1895); Oxford v. Leathe, 
165 Mass. 254, 43 N. E. 92 (1896); Laplante v. Warren Cotton Mills, 165 
Mass. 487, 43 N. E. 294 (1896); Latham v. Aldrich, 166 Mass. 156, 44 N. E. 
137 (1896); Manning v. West End St. Ry., 166 Mass. 230, 44 N. E. 135 





MASSACHUSETTS OPINIONS 817 


(1896); Corey v. Eastman, 166 Mass. 279, 44 N. E. 217 (1896); Sweet 
v. Kimball, 166 Mass. 332, 44 N. E. 243 (1896); McCann v. Kennedy, 
167 Mass. 23, 44 N. E. 1055 (1896); Clare v. New York & New Eng. 
R. R., 167 Mass. 39, 44 N. E. 1054 (1896); White v. Worcester Consol. 
St. Ry., 167 N. E. 43, 44 N. E. 1052 (1896); Flaherty v. Powers, 167 
Mass. 61, 44 N. E. 1074 (1896); McKee v. Tourtellotte, 167 Mass. 69, 
44 N. E. 1071 (1896); Young v. Miller, 167 Mass. 224, 45 N. E. 628 
(1897); Murdock v. New York & Boston Despatch Exp. Co., 167 Mass. 
549, 46 N. E. 57 (1897); Whittaker v. Bent, 167 Mass. 588, 45 N. E. 121 
(1897); Kenneson v. West End St. Ry., 168 Mass. 1, 46 N. E. 114 (1897); 
Holbrook v. Aldrich, 168 Mass. 15, 46 N. E. 115 (1897); Braithwaite v. 
Hall, 168 Mass. 38, 46 N. E. 398 (1897); Willey v. Boston Elec. Light Co., 
168 Mass. 40, 46 N. E. 395 (1897); Robbins v. Atkins, 168 Mass. 45, 46 
N. E. 425 (1897); Kanz v. Page, 168 Mass. 217, 46 N. E. 620 (1897); Lud- 
dington v. Goodnow, 168 Mass. 223, 46 N. E. 627 (1897); Hughes v. 
Malden & Melrose Gas Light Co., 168 Mass. 395, 47 N. E. 125 (1897); 
Innes v. Boston, Revere Beach & Lynn R. R., 168 Mass. 433, 47 N. E. 
193 (1897); Bell v. New York, N. H. & H. R. R., 168 Mass. 443, 47 
N. E. 118 (1897); Gilman v. Boston & Me. R. R., 168 Mass. 454, 47 N. E. 
193 (1897); Dobbins v. West End St. Ry., 168 Mass. 556, 47 N. E. 428 
(1897); Ryan v. New York, N. H. & H. R. R., 169 Mass. 267, 47 N. E. 
877 (1897); McCauley v. Springfield St. Ry., 169 Mass. 301, 47 N. E. 
1006 (1897); Lowcock v. Franklin Paper Co., 169 Mass. 313, 47 N. E. 1000 
(1897); Lamoureux v. New York, N. H. & H. R. R., 169 Mass. 338, 
47 N. E. 1009 (1897); Maloney v. United States Rubber Co., 169 Mass. 
347, 47 N. E. 1012 (1897); Thompson v. Norman Paper Co., 169 Mass. 416, 
48 N. E. 757 (1897); Haynes v. Clinton Printing Co., 169 Mass. 512, 48 N. E. 
275 (1897); Roskee v. Mount Tom Sulphite Pulp Co., 169 Mass. 528, 
48 N. E. 766 (1898); Whiting v. Price, 169 Mass. 576, 48 N. E. 772 (1897); 
Winship v. New York, N. H. & H. R. R., 170 Mass. 464, 49 N. E. 647 
(1898); O’Malley v. Twenty-five Associates, 170 Mass. 471, 49 N. E. 641 
(1898); Lorenzo v. Wirth, 170 Mass. 596, 49 N. E. 1o10 (1898); McIntire 
v. White, 171 Mass. 170, 50 N. E. 524 (1898); Fleming v. Elston, 171 
Mass. 187, 50 N. E. 531 (1898); Hamer v. Eldridge, 171 Mass. 250, 50 N. E. 
611 (1898); Drury v. Moors, 171 Mass. 252, 50 N. E. 618 (1898); Quinn 
v. Cummings, 171 Mass. 255, 50 N. E. 624 (1898); Spaulding v. Forbes 
Lithograph Mfg. Co., 171 Mass. 271, 50 N. E. 543 (1898); Sheehan v. 
Boston, 171 Mass. 296, 50 N. E. 543 (18098); Sewell v. New York, N. H. & 
H. R. R., 171 Mass. 302, 50 N. E. 541 (1898); May v. Wood, 172 Mass. 
11, 51 N. E. 191 (1898) (dissent); Collins v. Greenfield, 172 Mass. 78, 
st N. E. 454 (1898); Pomeroy v. Boston & Me. R. R., 172 Mass. 92, 51 
N. E. 523 (1898); Ellsbury v. New York, N. H. & H. R. R., 172 Mass. 
130, 51 N. E. 415 (1898); Brayden v. New York, N. H. & H.R. R., 172 
Mass. 225, 51 N. E. 1081 (1898); Whiting v. Price, 172 Mass. 240, 51 N. E. 
1084 (1898); Tilton v. Wenham, 172 Mass. 407, 52 N. E. 514 (1899); 
Hardiman v. Wholley, 172 Mass. 411, 52 N. E. 518 (1899); Spade v. 
Lynn & Boston R. R., 172 Mass. 488, 52 N. E. 747 (1899); Hardiman v. 
Wholley, 172 Mass. 411, 52 N. E. 518 (1899); Spade v. Lynn & Boston 
R. R., 172 Mass. 488, 52 N. E. 747 (1899); Ford v. Mount Tom Sulphite 
Pulp Co., 172 Mass. 544, 52 N. E. 1065 (1899); Mugford v. Boston & Me. 
R. R., 173 Mass. 10, 52 N. E. 1078 (1899); Allard v. Hildreth, 173 Mass. 
26, 52 N: E. 1061 (1899); Gannon v. New York, N. H. & H. R. R., 173 
Mass. 40, 52 N. E. 1075 (1899); Greve v. Wood-Harmon Co., 173 Mass. 
45, 52 N. E. 1070 (1899); Henderson v. Boynton, 173 Mass. 217, 53 N. E. 
401 (1899); Leary v. Fitchburg R. R., 173 Mass. 373, 53 N. E. 817 (1899); 
Capithorne v. Hardy, 173 Mass. 400, 53 N. E. 915 (1899); Palmer v. 
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Gordon, 173 Mass. 410, 53 N. E. gog9 (1899); Quingley v. Clough, 173 Mass. 
429, 53 N. E. 884 (1899); McCarvell v. Sawyer, 173 Mass. 540, 54 N. E. 
259 (1899); Way v. Dennie, 174 Mass. 43, 54 N. E. 347 (1899); Harnois 
v. Cutting, 174 Mass. 398, 54 N. E. 842 (1899); Holyoke v. Hadley Co., 
174 Mass. 424, 54 N. E. 889 (1899); Robinska v. Lyman Mills, 174 Mass. 
432, 54 N. E. 873 (1899); Fitzpatrick v. Welch, 174 Mass. 486, 55 N. E. 
178 (1899); Hunnewell v. Haskell, 174 Mass. 557, 55 N. E. 320 (1899); 
Smith v. Postal Tel. Cable Co., 174 Mass. 576, 55 N. E. 380 (1899); Quinn 
v. New York, N. H. & H. R. R., 175 Mass. 150, 55 N. E. 891 (1900); 
Lowner v. New York, N. H. & H. R. R., 175 Mass. 166, 55 N. E. 805 
(1900); Gordon v. West End St. Ry., 175 Mass. 181, 55 N. E. 990 (1900); 
Campbell v. Dearborn, 175 Mass. 183, 55 N. E. 1042 (1900); Wetherbee 
v. Partridge, 175 Mass. 185, 55 N. E. 894 (1900); Gibbons v. British & 
North Atl. Steam Nav. Co., 175 Mass. 212, 55 N. E. 987 (1900); Weston 
v. Barnicoat, 175 Mass. 454, 56 N. E. 619 (1900); Glynn v. Central R. R., 
175 Mass. 510, 56 N. E. 698 (1900); Chisholm v. New England Tel. & Tel. 
Co., 176 Mass. 125, 57 N. E. 383 (1900); Pearl v. West End St. Ry., 176 
Mass. 177, 57 N. E. 339 (1900); Munroe v. Carlisle, 176 Mass. 199, 57 
N. E. 332 (1900); Mulhall v. Fallon, 176 Mass. 266, 57 N. E. 386 (1900); 
Fay v. Harrington, 176 Mass. 270, 57 N. E. 369 (1900); Spillane v. Fitch- 
burg, 177 Mass. 87, 58 N. E. 176 (1900); Kelley v. Calumet Woolen Co., 
177 Mass. 128, 58 N. E. 182 (1900); Lamson v. American Axe & Tool Co., 
177 Mass. 144, 58 N. E. 585 (1900); Riley v. Harris, 177 Mass. 163, 58 N. E. 
584 (1900); Joseph v. George C. Whitney Co., 177 Mass. 176, 58 N. E. 639 
(1900); Butler v. New York, N. H. & H. R. R., 177 Mass. 191, 58 N. E. 
592 (1900); Nesbett v. Wilbur, 177 Mass. 200, 58 N. E. 586 (1900); Graham 
v. Stanton, 177 Mass. 321, 58 N. E. 1023 (1901); Emmons v. Alvord, 177 
Mass. 466, 59 N. E. 126 (1901); Moran v. Dunphy, 177 Mass. 485, 59 N. E. 
125 (1901); Hall v. Wakefield & Stoneham St. Ry., 178 Mass. 98, 59 
N. E. 668 (1901); Boston Woven Hose & Rubber Co. v. Kendall, 178 Mass. 
232, 59 N. E. 657 (1901); Cote v. Lawrence Mfg. Co., 178 Mass. 295, 59 
N. E. 656 (1901); McNeil v. Boston, 178 Mass. 326, 59 N. E. 810 (1901); 
Haskell v. Cape Ann Anchor Works, 178 Mass. 485, 59 N. E. 1113 (1901); 
O’Malley v. Twenty-five Associates, 178 Mass. 555, 60 N. E. 387 (1901); 
Brummett v. Boston, 179 Mass. 26, 60 N. E. 388 (1901); Goddard v. Boston 
& Me. R. R., 179 Mass. 52, 60 N. E. 486 (1901); Firth v. Rich, 179 Mass. 
206, 60. N. E. 481 (1901); Kellogg v. Smith, 179 Mass. 595, 61 N. E. 138 
(1901); Walsh v. Loorem, 180 Mass. 18, 61 N. E. 222 (1901); Vincent v. 
Norton & Taunton St. Ry., 180. Mass. 104, 61 N. E. 822 (1901); Patnoude 
v. New York, N. H. & H. R. R., 180 Mass. 119, 61 N. E. 813 (1901); McNary 
v. Blackburn, 180 Mass. 141, 61 N. E. 885 (1901); Cotter v. Lynn & Boston 
R. R., 180 Mass. 145, 61 N. E. 818 (1901); Murray v. Boston Ice Co., 180 
Mass. 165, 61 N. E. 1001 (1901); Davis v. Rich, 180 Mass. 235, 62 N. E. 
375 (1902); Rutherford v. Paddock, 180 Mass. 289, 62 N. E. 381 (1902); 
Homans v. Boston Elev. Co., 180 Mass. 456, 62 N. E. 737 (1902); Tirrell v. 
New York, N. H. & H. R. R., 180 Mass. 490, 62 N. E. 745 (1902); Stoddard 
v. New York, N. H. & H. R. R., 181 Mass. 422, 63 N. E. 927 (1902); Squires 
v. Wason Mfg. Co., 182 Mass. 137, 65 N. E. 32 (1902); Rogers v. Dutton, 
182 Mass. 187, 65 N. E. 56 (1902); Kane v. Worcester Consol. St. Ry., 182 
Mass. 201, 65 N. E. 54 (1902); Cameron v. New England Tel. & Tel. Co., 
182 Mass. 310, 65 N. E. 385 (1902). 


TRUSTS 


Hemenway v. Hemenway, 134 Mass. 446 (1883); Collins v. Sullivan, 135 
Mass. 461 (1883); Nudd v. Powers, 136 Mass. 273 (1884); Dexter v. Apple- 
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ton, 137 Mass. 323 (1884); Mudge v. Parker, 139 Mass. 153, 29 N. E. 543 
(1885); Turnbull v. Pomeroy, 140 Mass. 117, 3 N. E. 15 (1885); Gove v. 
Learoyd, 140 Mass. 524, 5 N. E. 499 (1886); New England Trust Co. v. 
Eaton, 140 Mass. 532, 4 N. E. 69 (1886) (dissent); Pope v. Farnsworth, 
146 Mass. 339, 16 N. E. 262 (1888); Whall v. Converse, 146 Mass. 345, 
15 N. E. 660 (1888); Minot v. Baker, 147 Mass. 348, 17 N. E. 839 (1888); 
Batchelder, Petitioner, 147 Mass. 465, 18 N. E. 225 (1888); Warner v. 
Bowdoin Square Baptist Soc., 148 Mass. 400, 19 N. E. 403 (1889); Stratton 
v. Physio-Medical College, 149 Mass. 505, 21 N. E. 874 (1889); O’Rourke 
v. Beard, 151 Mass. 9, 23 N. E. 576 (1890); Parkman v. Suffolk Sav. Bank, 
151 Mass. 218, 24 N. E. 43 (1890); Davis v. Jackson, 152 Mass. 58, 25 N. E. 
21 (1890); Dana v. Dana, 154 Mass. 491, 28 N. E. 905 (1891); Sears v. 
Chapman, 158 Mass. 400, 33 N. E. 604 (1893); Bourke v. Callanan, 160 
Mass. 195, 35 N. E. 460 (1893); Quincy v. Attorney General, 160 Mass. 
431, 35 N. E. 1066 (1894); Dorr v. Clapp, 160 Mass. 538, 36 N. E. 474 
(1894); McKim v. Glover, 161 Mass. 418, 37 N. E. 443 (1894); Sawyer v. 
Freeman, 161 Mass. 543, 37 N. E. 942 (1894); Otis v. Otis, 167 Mass. 245, 
45 N. E. 737 (1897); Amory v. Attorney General, 179 Mass. 89, 60 N. E. 
391 (1901); Attorney General v. Goodell, 180 Mass. 538, 62 N. E. 962 
(1902); Davis v. Chase, 181 Mass. 39, 62 N. E. 959 (1902); Green v. Crapo, 
181 Mass. 55, 62 N. E. 956 (1902); Cleveland v. Hampden Sav. Bank, 182 
Mass. 110, 65 N. E. 27 (1902); Endicott v. Rector & Bd. of Visitors, 182 
Mass. 156, 65 N. E. 37 (1902); Guild v. Walter, 182 Mass. 225, 65 N. E. 
68 (1902). 
MISCELLANEOUS CASES 


Weber v. Couch, 134 Mass. 26 (1883); Warfield v. Fisk, 136 Mass. 219 
(1884); Dickinson v. Durfee, 139 Mass. 232, 1 N. E. 416 (1885); Wright 
v. Dressel, 140 Mass. 147, 3 N. E. 6 (1885); Townsend v. Webster Five 
Cents Sav. Bank, 143 Mass. 147, 9 N. E. 521 (1887); Brown v. Ladd, 144 
Mass. 310, 10 N. E. 839 (1887); Rosenberg v. Doe, 146 Mass. 191, 15 N. E. 
510 (1888); Conlon’s Case, 148 Mass. 168, 19 N. E. 164 (1889); Rosen- 
berg v. Doe, 148 Mass. 560, 20 N. E, 176 (1889); Fearing v. Jones, 149 Mass. 
12, 20 N. E. 199 (1889); Slater v. Lamb, 150 Mass. 239, 22 N. E. 892 (1889); 
Beard v. Boston, 151 Mass. 96, 23 N. E. 826 (1890); Holden v. Metropolitan 
Nat. Bank, 151 Mass. 112, 23 N. E. 733 (1890); May v. Skinner, 152 Mass. 
328, 25 N. E. 727 (1890); Kelley, Petitioner, 152 Mass. 432, 25 N. E. 615 
(1890); Odd Fellows Hall Ass’n v. McAllister, 153 Mass. 292, 26 N. E. 862 
(1891); Calnan v. Stern, 153 Mass. 413, 26 N. E. 994 (1891); Tyndale v. 
Randall, 154 Mass. 103, 27 N. E. 882 (1891); Moors v. Washburn, 159 Mass. 
172, 34 N. E. 182 (1893); Commonwealth v. Certain Intoxicating Liquors, 163 
Mass. 42, 39 N. E. 348 (1895); Bar Ass’n of Boston v. Greenhood, 168 Mass. 
169, 46 N. E. 568 (1897); Ryan v. North End Sav. Bank, 168 Mass. 215, 
46 N. E. 620 (1897); Mead v. Bowker, 168 Mass. 234, 46 N. E. 625 (1897); 
Collamore v. Learned, 171 Mass. 99, 50 N. E. 518 (1898); Globe Fire Ins. 
Co. v. Lexington, 173 Mass. 6, 52 N. E. 1086 (1899); Archambeau v. Platt, 
173 Mass. 249, 53 N. E. 816 (1899); Giles v. Royal Ins. Co., 179 Mass. 261, 
60 N. E. 786 (1901); Cunningham v. Brackett, 180 Mass. 239, 62 N. E. 250 
(1902); Russell v. American Bell Tel. Co., 180 Mass. 467, 62 N. E. 751 
(1902); Dixon v. Amerman, 181 Mass. 430, 63 N. E. 1057 (1902); Phila- 
delphia & Reading Coal & Iron Co. v. Butler, 181 Mass. 468, 63 N. E. 949 
(1902); Brown v. Kellogg, 182 Mass. 297, 65 N. E. 378 (1902); Thompson 
v. Brady, 182 Mass. 321, 65 N. E. 419 (1902). 
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APPENDIX III 


Following is a topical list of Supreme Court decisions on constitutional 
questions and other issues of public law in which opinions were written by 
Mr. Justice Holmes, beginning with his first opinion on January 5, 1903, 
through February 24, 1931. They are to be found in the United States 
Reports from 187 U. S. to 282 U.S. 


DveE Process AND EQUAL PROTECTION OF THE LAWS 
“ Police Power”: Social legislation, utility regulation, etc., etc. 


Otis v. Parker, 187 U. S. 606 (1903); Brownfield v. South Carolina, 189 
U. S. 426 (1903); San Diego Co. v. Jasper, 189 U. S. 439 (1902); Anglo 
American Co. v. Davis Co., No. 1, 191 U. S. 373 (1903) ; Same v. Same, No. 2, 
191 U. S. 376 (1903); James v. Appel, 192 U. S. 129 (1904); Rogers v. Ala- 
bama, 192 U. S. 226 (1904); Central Stockyards v. Louisville Ry., 192 U. S. 
568 (1904); Rippey v. Texas, 193 U. S. 504 (1904); United States v. Sing 
Tuck, 194 U. S. 161 (1904); Missouri, Kansas & Texas Ry. v. May, 194 U. S. 
267 (1904); Aikens v. Wisconsin, 195 U. S. 194 (1904); Lochner v. United 
States, 198 U. S. 45, 74 (1905) (dissent); United States v. Ju Toy, 198 U. S. 
253 (1905); C. B. & Q. Ry. v. Drainage Commissioners, 200 U. S. 561, 595 
(1906) (dissent); Otis Co. v. Ludlow Co., 201 U. S. 140 (1906); Soper v. 
Lawrence Brothers Co., 201 U. S. 359 (1906); Rawlins v. Georgia, 201 U. S. 
638 (1906); Cox v. Texas, 202 U. S. 446 (1906); National Council v. State 
Council, 203 U. S. 151 (1906); Ellis v. United States, 206 U. S. 246 (1906); 
Interstate Ry. v. Massachusetts, 207 U. S. 79 (1907); Chin Yow v. United 
States, 208 U. S. 8 (1907); Adair v. United States, 208 U. S. 161, 190 (1907) 
(dissent); Hudson County Water Co. v. McCarter, 209 U. S. 349 (1908); 
Prentiss v. Atlantic Coast Line, 211 U. S. 210 (1908); Moyer v. Peabody, 212 
U. S. 78 (1909); Louisville R. R. v. Central Stockyards Co., 212 U. S. 132 
(1909); Scott County Co. v. Hines, 215 U. S. 336 (1909); King v. West 
Virginia, 216 U. S. 92 (1910); Laurel Hill Cemetery v. San Francisco, 216 
U. S. 358 (1910); Northern Pac. Ry. v. North Dakota, 216 U. S. 579 (1910); 
Standard Oil v. Tennessee, 217 U. S. 413 (1910); Noble State Bank v. Has- 
kell, 219 U. S. 104 (1911); Assaria State Bank v. Dolley, 219 U. S. 121 
(1911); Engel v. O’Malley, 219 U. S. 128 (1911); Sperry & Hutchinson Co. 
v. Rhodes, 220 U. S. 502 (1911); Blinn v. Nelson, 222 U. S. 1 (1911); Quong 
Wing v. Kirkendall, 223 U. S. 59 (1912); Collins v. Texas, 223 U. S. 288 
(1912); Cedar Rapids Co. v. Cedar Rapids, 223 U. S. 655 (1912); Western 
Union Tel. Co. v. Richmond, 224 U. S. 160 (1912); Louisville v. Cumberland 
Tel. & Tel. Co., 225 U. S. 430 (1912); Central Lumber Co. v. South Dakota, 
226 U. S. 157 (1912); Abilene Bank v. Dolley, 228 U. S. 1 (1913); Madera 
Water Works v. Madera, 228 U. S. 454 (1913); Tiaco v. Forbes, 228 U. S. 
549 (1913); Norfolk & Western Ry. v. Dixie Co., 228 U. S. 593 (1913); Nash 
v. United States, 229 U. S. 373 (1913); Seattle, Renton & So. Ry. v. Linhoff, 
231 U. S. 568 (1913); Hobbs v. Head & Dowst Co., 231 U. S. 692 (1914); 
Bacon v. Rutland Co., 232 U. S. 134 (1914); Patsone v. Pennsylvania, 232 
U. S. 138 (1914); Chicago, Milwaukee Ry. v. Polt, 232 U. S. 165 (1914); 
Herbert v. Bicknell, 233 U. S. 70 (1914); San Joaquin, etc. Co. v. Stanislaus 
County, 233 U. S. 454 (1914); Internat. Harvester Co. v. Kentucky, 234 
U. S. 216 (1914); Keokee Coke Co. v. Taylor, 234 U. S. 224 (1914); Pipe 
Line Cases, 234 U. S. 548 (1914); Willoughby v. Chicago, 235 U. S. 45 
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(1914); Coppage v. Kansas, 236 U. S. 1, 26 (1915) (dissent); Grant Timber 
Co. v. Gray, 236 U. S. 133 (1915); Frank v. Magnum, 237 U. S. 309, 345 
(1915) (dissent); McFarland v. Am. Sugar Co., 241 U. S. 79 (1916); De 
La Rama v. De La Rama, 241 U. S. 154 (1916); Terminal Taxicab Co. v. 
Dist. of Col., 241 U. S. 252 (1916); Louisville & Nashville R. R. v. Stewart, 
241 U.S. 261 (1916); O’Neil v. Northern Col. Irrigation Co., 242 U. S. 20 
(1916); Berry v. Davis, 242 U. S. 468 (1917); McDonald v. Mabee, 243 
U. S. 90 (1917); Pa. Fire Ins. Co. v. Gold Issue Mining Co., 243 U. S. 93 
(1917); Chicago Life Ins. Co. v. Cherry, 244 U. S. 25 (1917); Rowland v. 
St. Louis & S. F. R. R., 244 U. S. 106 (1917); Saunders v. Shaw, 244 U. S. 
317 (1917); Ex parte Indiana Trans. Co., 244 U. S. 456 (1917); Wear 
v. Kansas, 245 U. S. 154 (1917); Denver v. Denver Union Water Co., 

246 U.S. 178, 195 (1918) (dissent) ; Detroit & Mackinac Ry. v. Paper Co., 

248 U.S. 30 (1918); Watters v. Michigan, 248 U. S. 65 (1918); Hebe Co. v. 
Shaw, 248 U.S. 297 (1919); Pierce Oil Corp. v. City of Hope, 248 U. S. 498 
(1919); Dominion Hotel v. Arizona, 249 U. S. 265 (1919); St. Louis Poster 
Adv. Co. v. St. Louis, 249 U. S. 269 (1919); Arizona Employers’ Liability 
Cases, 250 U. S. 400, 431 (1919) (concurring); Chicago, R. I. & Pac. Ry. v. 
Cole, 251 U. S. 54 (1919); Brooks-Scanlon Co. v. R. R. Comm., 251 U. S. 
396 (1920); Erie R. R. v. Public Util. Comm’rs, 254 U. S. 394 (1921); Bul- 
lock v. R. R. Comm. of Florida, 254 U. S. 513 (1921); Hollis v. Kutz, 255 
U.S. 452 (1921); Block v. Hirsh, 256 U. S. 135 (1921); Marcus Brown Co. v. 
Feldman, 256 U. S. 170 (1921); Springfield Gas Co. v. Springfield, 257 U. S. 
66 (1921): Truax v. Corrigan, 257 U. S. 312, 343 (1921) (dissent); Forbes 
Pioneer Line v. Comm’rs of Everglades Drainage Dist., 258 U. S. 338 (1922); 

Jackman v. Rosenbaum Co., 260 U. S. 22 (1922); McKee v. Gratz, 260 U. S. 
127 (1922); Pa. Coal Co. v. Mahon, 260 U. S. 393 (1922); Moore v. Demp- 
sey, 261 U. S. 86 (1923); Okla. Gas Co. v. Russell, 261 U. S. 290 (1923); 
Adkins v. Children’s Hospital, 261 U. S. 525, 567 (1923) (dissent); Bianchi 
v. Morales, 262 U. S. 170 (1923); Bartels v. Iowa, 262 U. S. 404, 412 (1923) 
(dissent) ; Dillingham v. McLaughlin, 264 U. S. 370 (1924); Chastleton Corp. 
v. Sinclair, 264 U. S. 543 (1924); Opelika v. Opelika Sewer Co., 265 U. S. 
215 (1924); Disconto-Gesellschaft v. U. S. Steel Co., 267 U.S. 22 (1925); 
Kaplan v. Tod, 267 U. S. 228 (1925); Yeiser v. Dysart, 267 U. S. 540 (1925); 
Southern Utilities Co. v. Palatka, 268 U. S. 232 (1925); Cole v. Norborne 
Drainage Dist., 270 U. S. 45 (1926); White v. United States, 270 U. S. 175 
(1926); Weaver v. Palmer Bros. Co., 270 U. S. 402, 415 (1926) (dissent) ; 
Ashe v. Valotta, 270 U. S. 424 (1926); Fidelity & Deposit Co. v. Tafoya, 270 
U. S. 426 (1926); Hassler v. Shaw, 271 U. S. 195 (1926); Frost v. R. R. 
Comm., 271 U. S. 583, 600 (1926) (dissent); Palmetto Ins. Co. v. Conn., 272 
U. S. 295 (1926); Jones v. Prairie Oil Co., 273 U. S. 195 (1927); Tyson 
v. Banton, 273 U. S. 418, 445 (1927) (dissent); Nixon v. Herndon, 273 U. S. 
536 (1927); R. R. Comm. v. Duluth St. Ry., 273 U. S. 625 (1927); Buck v. 
Bell, 274 U. S. 200 (1927); Power Mfg. Co. v. Saunders, 274 U.S. 490 (1927); 
Coffin Bros. & Co. v. Bennett, 277 U. S. 29 (1928); Ferry v. Ramsey, 277 
U. S. 88 (1928); Liggett Co. v. Baldridge, 278 U. S. 105 (1928) (dissent) ; 
Nashville, C. & St. L. Ry. v. White, 278 U. S. 456 (1929); United States v. 
New York Cent. R. R., 279 U. S. 73 (1929); Roschen v. Ward, 279 U. S. 
337 (1929); Clarke v. Haberle Crystal Springs Brewing Co., 280 U. S. 384 
(1930); Renziehausen v. Lucas, 280 U. S. 387 (1930); Eliason v. Wilborn, 
281 U. S. 457 (1930); Barker Painting Co. v. Painters Union, 281 U. S. 462 
(1930); Railway Exp. Agency v. Virginia, decided Feb. 2, 1931; Bain Peanut 
Co. v. Pinson and Guyger, decided Feb. 24, 1931. 
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Eminent Domain 


Strickley v. Highland Boy Co., 200 U. S. 527 (1906); West Chicago R. R. 
v. Chicago, 201 U. S. 506, 529 (1906) (concurring); Boston Chamber of 
Commerce v. Boston, 217 U. S. 189 (1910); McGovern v. New York, 229 
U. S. 363 (1913); New York v. Sage, 239 U. S. 57 (1915); Mt. Vernon Cotton 
Co. v. Alabama, 240 U. S. 30 (1916); Hendersonville, etc. Co. v. Blue Ridge 
Ry., 243 U. S. 563 (1917); United Railroads v. San Francisco, 249 U. S. 517 
(1919); Louisville & Nashville R. R. v. Western Union Tel. Co., 250 U. S. 
363 (1919); Morrisdale Coal Co. v. United States, 259 U. S. 188 (1922); 
Pine Hill Coal Co. v. United States, 259 U. S. 191 (1922); Portsmouth Co. 
v. United States, 260 U. S. 327 (1922); Duckett & Co. v. United States, 266 
U. S. 149 (1924); International Paper Co. v. United States, 51 Sup. Ct. 176 
(1931). 

TAXATION 


(National and State: including V, XIV, and XVI Amendments) 


Blackstone v. Miller, 188 U. S. 189 (1903); Kidd v. Alabama, 188 U. S. 
730 (1903); Missouri v. Dockery, 191 U. S. 165 (1903); Fargo v. Hart, 193 
U. S. 490 (1904); Wright v. Louisville & Nashville R. R., 195 U. S. 219 
(1904); Seattle v. Kelleher, 195 U. S. 351 (1904); Coulter v. Louisville & 
Nashville R. R., 196 U. S. 599 (1905); Louisville & Nashville R. R. v. Barber 
Asphalt Co., 197 U. S. 430 (1905); Savannah Ry. v. Savannah, 198 U. S. 392 
(1905); Union Transit Co. v. Kentucky, 199 U. S. 194, 211 (1905) (dissent) ; 
Carroll v. Greenwich Ins. Co., 199 U. S. 401 (1905); Minnesota Iron Co. v. 
Kline, 199 U. S. 593 (1905); N. Y. Cent. R. R. v. Miller, 202 U. S. 584 
(1906); Hatch v. Reardon, 204 U. S. 152 (1907); C. B. & Q. Ry. v. Bab- 
cock, 204 U. S. 585 (1907); Martin v. Dist. of Col., 205 U. S. 135 (1907); 
Chanler v. Kelsey, 205 U. S. 466, 479 (1907) (dissent); Copper Queen 
Mining Co. v. Arizona Board, 206 U. S. 474 (1907); Raymond v. Chicago 
Traction Co., 207 U. S. 20, 40 (1907) (dissent); First Nat. v. Albright, 
208 U. S. 548 (1908); Peddell v. New York, 211 U. S. 446 (1908); Sel- 
liger v. Kentucky, 213 U. S. 200 (1909); Flaherty v. Hanson, 215 U. S. 
515, 527 (1910) (dissent); Southern Ry. v. Greene, 216 U. S. 400 (1910); 
Louisville & Nashville R. R. v. Gaston, 216 U. S. 418 (1910); Assessors v. 
N. Y. Life Ins. Co., 216 U. S. 517 (1910); Hammond Packing Co. v. Mon- 
tana, 233 U. S. 331 (1914); Wheeler v. New York, 233 U. S. 434 (1914); 
Pullman Co. v. Knott, 235 U. S. 23 (1914); Equitable Life Society v. Pennsyl- 
vania, 238 U. S. 143 (1915); Bi-Metallic Co. v. Colorado, 239 U. S. 441 
(1915); Gas & Realty v. Schneider Co., 240 U. S. 55 (1916); Bullen v. Wis- 
consin, 240 U. S. 625 (1916); United States v. Jin Fuey Moy, 241 U. S. 394 
(1916); Fidelity & Columbia Co. v. Louisville, 245 U. S. 54 (1917); Towne 
v. Eisner, 245 U. S. 418 (1918); Maxwell v. Bugbee, 250 U. S. 525, 543 
(1919) (dissent); Ft. Smith Lumber Co. v. Arkansas, 251 U. S. 532 (1920); 
Eisner v. Macomber, 252 U. S. 189, 219 (1920) (dissent); Evans v. Gore, 
253 U.S. 245, 264 (1920) (dissent); Alaska v. Smith, 255 U. S. 44 (1921); 
Nickel v. Cole, 256 U. S. 222 (1921); St. Louis-San Francisco Ry. v. Middle- 
kamp, 256 U. S. 226 (1921); New York Trust Co. v. Eisner, 256 U. S. 345 
(1921); Citizens’ Nat. Bank v. Durr, 257 U. S. 99 (1921); Gillespie v. Okla- 
homa, 257 U.S. sor (1922); Burrill v. Locomobile Co., 258 U. S. 34 (1922); 
J. L. Whiting-J. J. Adams Co. v. Burrill, 258 U. S. 39 (1922); St. Louis 
Cotton Compress Co. v. Arkansas, 260 U. S. 346 (1922); United States v. 
Stafoff, 260 U. S. 477 (1923); Federal Land Bank v. Crosland, 261 U. S. 374 
(1923); Spalding & Bros. v. Edwards, 262 U. S. 66 (1923); Clallam County 
v. United States, 263 U. S. 341 (1923); New York v. Jersawit, 263 U. S. 493 
(1924); Wilson v. Ill. So. Ry., 263 U. S. 574 (1924); Edwards v. Slocum, 
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264 U. S. 61 (1924); Chicago, B. & Q. R. R. v. Osborne, 265 U. S. 14 
(1924); New York Tel. Co. v. Dolan, 265 U. S. 96 (1924); United States v. 
Lorillard Co., 267 U. S. 471 (1925); Irwin v. Gavit, 268 U. S. 161 (1925); 
Lewellyn v. Frick, 268 U. S. 238 (1925); Schlesinger v. Wisconsin, 270 U. S. 
230, 241 (1926) (dissent); Edwards v. Chile Copper Co., 270 U. S. 452 
(1926); Miller v. Milwaukee, 272 U. S. 713 (1927); Shukert v. Allen, 273 
U. S. 545 (1927); Blodgett v. Holden, 275 U. S. 142 (1927) (concurrence) ; 
Compafia General de Tobacos de Filipinas v. Collector of Internal Revenue, 
275 U.S. 87 (1927) (dissent); Untermyer v. Anderson, 276 U. S. 440 (1928) 
(dissent) ; Brooke v. Norfolk, 277 U. S. 27 (1928); Louisville Gas & Elec. Co. 
v. Coleman, 277 U. S. 32 (1928) (dissent); Long v. Rockwood, 277 U. S. 
142 (1928) (dissent); Panhandle Oil Co. v. Mississippi, 277 U. S. 218 (1928) 
(dissent) ; Quaker City Cab Co. v. Pennsylvania, 277 U. S. 389 (1928) (dis- 
sent); Safe Dep. & Trust Co. v. Virginia, 280 U. S. 83 (1929) (dissent) ; 
Farmers Loan & Trust Co. v. Minnesota, 280 U. S. 204 (1930) (dissent) ; 
Lucas v. Earl, 281 U. S. 111 (1930); Corliss v. Bowers, 281 U. S. 376 (1930); 
Baldwin v. Missouri, 281 U. S. 586 (1930) (dissent); Beidler v. South Caro- 
lina Tax Comm., 282 U. S. 1 (1930) (dissent); Klein v. Board of Tax 
Supervisors, 282 U. S. 19 (1930). 


FREEDOM OF SPEECH 
(Arising under I and XIV Amendments) 


Patterson v. Colorado, 205 U. S. 454 (1907); Fox v. Washington, 236 U. S. 
273 (1915); Schenck v. United States, 249 U. S. 47 (1919); Frohwerk v. 
United States, 249 U. S. 204 (1919); Debs v. United States, 249 U. S. 211 
(1919); Abrams v. United States, 250 U. S. 616, 624 (1919) (dissent); Mil- 
waukee Pub. Co. v. Burleson, 255 U. S. 407, 437 (1921) (dissent); American 
Column Co. v. United States, 257 U. S. 377, 412 (1921) (dissent); Leach v. 
Carlisle, 258 U. S. 138, 144 (1922) (dissent); Gitlow v. New York, 268 U. S. 
652, 672 (1923) (dissent). 


SAFEGUARDS OF BILL or RIGHTS 
(Not otherwise classified) 


Kepner v. United States, 195 U. S. 100, 134 (1904) (dissent); Matter of 
Moran, 203 U. S. 96 (1906); Paraiso v. United States, 207 U. S. 368 (1907); 
Holt v. United States, 218 U. S. 245 (1910); Matter of Harris, 221 U.S. 274 
(1911); Hyde v. United States, 225 U. S. 347, 384 (1912) (dissent); Brown 
v. Elliott, 225 U. S. 392, 402 (1912) (dissent); Breese & Dickerson v. United 
States, 226 U. S. 1 (1912); Heike v. United States, 227 U. S. 131 (1913); 
Johnson v. United States, 228 U. S. 457 (1913); Gompers v. United States, 
233 U. S. 604 (1914); United States v. Portale, 235 U. S. 27 (1914); United 
States v. Oppenheimer, 242 U. S. 85 (1916); Ex parte Simons, 247 U. S. 231 
(1918); Toledo Newspaper Co. v. United States, 247 U. S. 402, 422 (1918) 
(dissent); Silverthorne v. United States, 251 U. S. 385 (1920); Horning v. 
Dist. of Col., 254 U. S. 135 (1920); Craig v. Hecht, 263 U. S. 255, 280 
(1923) (dissent); Hester v. United States, 265 U. S. 57 (1924); Hughes 
v. Gault, 271 U. S. 142 (1926); Dodge v. United States, 272 U. S. 530 (1926); 
Murphy v. United States, 272 U. S. 630 (1926); United States v. Storrs, 
272 U.S. 652 (1926); United States v. Sullivan, 274 U. S. 259 (1927); Biddle 
v. Perovich, 274 U. S. 480 (1927); Casey v. United States, 276 U. S. 413 
(1928) ; Olmstead v. United States, 277 U. S. 438 (1928) (dissent). 
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IMPAIRMENT OF OBLIGATION OF CONTRACT 


Diamond Glue Co. v. United States Glue Co., 187 U. S. 611 (1903); Knox- 
ville Water Co. v. Knoxville, 189 U. S. 434 (1903); Dawson v. Columbia 
Trust Co., 197 U. S. 178 (1905); Muhlker v. Harlem R. R., 197 U. S. 544, 
571 (1905) (dissent); Savannah Ry. v. Savannah, 198 U. S. 392 (1905); 
Tampa Co. v. Tampa, 199 U. S. 241 (1905); Nat. Council v. State Council, 
203 U. S. 151 (1906); Kuhn v. Fairmont Coal Co., 215 U. S. 349, 370 
(1910) (dissent); Arkansas Ry. v. Louisiana & Arkansas Ry., 218 U. S. 
431 (1910); Fisher v. New Orleans, 218 U. S. 438 (1910); Calder v. Michi- 
gan, 218 U.S. 591 (1910); Cedar Rapids Gas Co. v. Cedar Rapids, 223 U. S. 
655 (1912); Pomona v. Sunset Tel. Co., 224 U. S. 330 (1912); Murray v. 
Pocatello, 226 U. S. 318 (1912); Pittsburgh Steel Co. v. Baltimore Eq. So- 
ciety, 226 U. S. 455 (1913); Madera Water Works v. Madera, 228 U. S. 454 
(1913); Trimble v. City of Seattle, 231 U. S. 683 (1914); Hobbs v. Head & 
Dowst Co., 231 U. S. 692 (1914); Alabama v. Schmidt, 232 U. S. 168 (1914); 
Wright v. Cent. of Georgia Ry., 236 U. S. 674 (1915); Interborough Tran- 
sit v. Sohmer, 237 U. S. 276 (1915); Southern Wisconsin Ry. v. Madison, 
240 U. S. 457 (1916); Cuyahoga Power Co. v. Akron, 240 U. S. 462 (1916); 
Covington v. South Covington St. Ry., 246 U. S. 413 (1918); Internat. & 
G. N. Ry. v. Anderson Co., 246 U. S. 424 (1918); Georgia v. Cincinnati 
Southern R. R., 248 U. S. 26 (1918); Englewood v. Denver & S. Platte Ry., 
248 U. S. 294 (1919); Cent. of Georgia Ry. v. Wright, 248 U.S. 525 (1919); 
Darling v. City of Newport News, 249 U. S. 540 (1919); Cent. of Georgia 
Ry. v. Wright, 250 U. S. 519 (1919); Troy Union R. R. v. Mealy, 254 U. S. 
47 (1920); Mut. Life Ins. Co. v. Liebing, 259 U. S. 209 (1922); Pa. Coal 
Co. v. Mahon, 260 U. S. 393 (1922); Galveston Wharf Co. v. Galveston, 260 
U. S. 473 (1923); Clyde v. Gilchrist, 262 U. S. 94 (1923); Fort Smith 
Spelter Co. v. Gas Co., 267 U. S. 231 (1925). 


Fut FairH AND Crepit CLAUSE 


German Savings Society v. Dormitzer, 192 U. S. 125 (1904); Jaster v. 
Currie, 198 U. S. 144 (1905); Louisville & Nashville Ry. v. Deer, 200 U. S. 
176 (1906); Haddock v. Haddock, 201 U. S. 562, 628 (1906) (dissent) ; 
Northern Assurance Co. v. Grand View Ass’n, 203 U. S. 106 (1906); Faunt- 
leroy v. Lum, 210 U. S. 230 (1908); Bagley v. Gen. Fire Extinguisher Co., 
212 U. S. 477 (1909); Fall v. Eastin, 215 U.S. 1, 14 (1909) (concurring); 
Michigan Trust Co. v. Ferry, 228 U. S. 346 (1913); Burbank v. Ernst, 232 
U. S. 162 (1914); Hood v. McGehee, 237 U.S. 611 (1915); Pa. Fire Ins. Co. 
v. Gold Issue Co., 243 U. S. 93 (1917); Chicago Life Ins. Co. v. Cherry, 244 
U. S. 25 (1917); Hartford Life Ins. Co. v. Barber, 245 U. S. 146 (1917); 
Gasquet v. Fenner, 247 U. S. 16 (1918); Flexner v. Farson, 248 U. S. 289 
(1919); Kenney v. Supreme Lodge, 252 U. S. 411 (1920); Ewen v. Am. 
Fidelity Co., 261 U. S. 322 (1923); Modern Woodmen v. Mixer, 267 U. S. 
544 (1925). 

CoMMERCE CLAUSE 


(Including Interstate Commerce and Anti-Trust Acts) 


Diamond Glue Co. v. United States Glue Co., 187 U. S. 611 (1903); Han- 
ley v. Kansas City Ry., 187 U. S. 617 (1903); Pullman Co. v. Adams, 189 
U. S. 420 (1903); Knoxville Water Co. v. Knoxville, 189 U. S. 434 (1903); 
Northern Securities Case, 193 U. S. 197, 400 (1904) (dissent); Swift & Co. 
v. United States, 196 U. S. 375 (1905); Chattanooga Co. v. Atlanta, 203 U. S. 
390 (1906); Rearick v. Pennsylvania, 203 U. S. 507 (1906); The Employers’ 
Liability Cases, 207 U. S. 463, 541 (1908) (dissent); Adair v. United States. 
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208 U. S. 161, 190 (1908) (dissent); Galveston, etc. Ry. v. Texas, 210 U. S. 
217 (1908); Missouri Pac. Ry. v. Larabee Mills, 211 U. S. 612, 624 (1909) 
(concurring); Keller v. United States, 213 U. S. 138, 149 (1909) (dissent); 
Western Union v. Kansas, 216 U. S. 1, 52 (1910) (dissent); Pullman Co. v. 
Kansas, 216 U. S. 56, 75 (1910); Standard Oil Co. v. Tennessee, 217 U. S. 
413 (1910); Southern Ry. v. King, 217 U. S. 524, 537 (1910) (dissent) ; 
Dozier v. Alabama, 218 U. S. 124 (1910); Engel v. O’Malley, 219 U. S. 128 
(1911); Oklahoma v. Wells, Fargo & Co., 223 U. S. 298 (1912); Western 
Union Tel. Co. v. Richmond, 224 U. S. 160 (1912); Southern Ry. v. Burling- 
ton Lumber Co., 225 U. S. 99 (1912); Darnell v. Indiana, 226 U. S. 390 
(1912); Kansas City Ry. v. Kaw District, 233 U. S. 75 (1914); Western 
Union Tel. Co. v. Brown, 234 U. S. 542 (1914); Pipe Line Cases, 234 U. S. 
548 (1914); United States v. Portale, 235 U. S. 27 (1914); Davis v. Virginia, 
236 U.S. 697 (1915); Charleston & Car. R. R. v. Varnville Co., 237 U. S. 597 
(1915); Missouri, Kansas & Texas Ry. v. Texas, 245 U. S. 484 (1918); Gulf, 
Colorado, etc. Ry. v. Texas, 246 U. S. 58 (1918); Dickinson v. Stiles, 246 
U. S. 631 (1918); Western Union Tel. Co. v. Foster, 247 U. S. 105 (1918); 
Hammer v. Dagenhart, 247 U.S. 251, 277 (1918) (dissent); Union Pac. R. R. 
v. Pub. Serv. Comm., 248 U. S. 67 (1918); Weigle v. Curtice Brothers 
Co., 248 U. S. 285 (1919); Hebe Co. v. Shaw, 248 U. S. 297 (1919); Louis- 
ville & Nashville R. R. v. Western Union Tel. Co., 250 U. S. 363 (1919); 
Pa. R. R. v. Public Service Comm., 250 U. S. 566 (1919); Wallace v. 
Hines, 253 U. S. 66 (1920); Western Union Tel. Co. v. Speight, 254 U. S. 17 
(1920); Internat. Bridge Co. v. New York, 254 U. S. 126 (1920); St. 
Louis v. Middlekamp, 256 U. S. 226 (1921); Eureka Pipe Line Co. v. Halla- 
nan, 257 U. S. 265 (1921); United Fuel Gas Co. v. Hallanan, 257 U. S. 277 
(1921); Hart v. Keith Exchange, 262 U. S. 271 (1923); Pennsylvania v. West 
Virginia, 262 U. S. 553, 600 (1923) (dissent); Am. Ry. Exp. Co. v. Levee, 
263 U. S. 19 (1923); Window Glass Mfrs. v. United States, 263 U. S. 403 
(1923); United States v. N. Y. Cent. R. R., 263 U. S. 603 (1924); St. Louis 
Ry. v. Int. Com. Comm., 264 U. S. 64 (1924); Western Union Tel. Co. v. 
Czizek, 264 U. S. 281 (1924); Fed. Trade Comm. v. Am. Tobacco Co., 264 
U. S. 298 (1924); Avent v. United States, 266 U. S. 127 (1924); Sanitary 
Dist. v. United States, 266 U. S. 405 (1925); Flanagan v. Fed. Coal Co., 
267 U. S. 222 (1925); N. Y. Cent. R. R. v. N. Y. and Pa. Co., 271 U. S. 
124 (1926); Emmons v. Norfolk & Western Ry., 272 U.S. 709 (1927); United 
States v. American Livestock Commission Co., 279 U. S. 435 (1929); New 
Jersey Bell Tel. Co. v. State Bd. of Taxes and Assessment, 280 U. S. 338 
(1930) (dissent); Superior Oil Co. v. Mississippi ex rel. Knox, 280 U. S. 390 
(1930) ; Chesapeake & Ohio Ry. v. Bryant, 280 U. S. 404 (1930). 


NATIONAL VERSUS STATE POWERS 
(Not otherwise classified) 


Madisonville Traction Co. v. St. Bernard Co., 196 U. S. 239, 257 (1905) 
(dissent); Chambers v. Baltimore & Ohio R. R., 207 U. S. 142, 151 (1907) 
(concurring); Battle v. United States, 209 U. S. 36 (1908); United States v. 
Thayer, 209 U. S. 38 (1908); Keller v. United States, 213 U. S. 138, 149 
(1909) (dissent); Abilene Nat. Bank v. Dolley, 228 U. S. 1 (1913); United 
States v. Moseley, 238 U. S. 383 (1915); Badders v. United States, 240 U. S. 
391 (1916); Ruddy v. Rossi, 248 U. S. 104, 107 (1918) (dissent); Missouri 
v. Holland, 252 U.S. 416 (1920); Johnson v. Maryland, 254 U. S. 51 (1920); 
Cent. Union Trust Co. v. Garvan, 254 U. S. 554 (1921); United States v. 
Walter, 263 U. S. 15 (1923); Davis v. Wechsler, 263 U.S. 22 (1923); Burnes 
Nat. Bank v. Duncan, 265 U. S. 17 (1924); Davis v. Corona Coal Co., 265 
U.S. 219 (1924) ; Colorado v. Toll, 268 U. S. 228 (1925); Mass. State Grange 
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v. Benton, 272 U.S. 525 (1926); Westfall v. United States, 274 U. S. 256 
(1927); United States v. Alford, 274 U. S. 264 (1927); Black & White Taxi- 
cab & Transfer Co. v. Brown & Yellow Taxicab & Transfer Co., 276 U.S. 518 
(1928) (dissent); Ex parte Hobbs, 280 U. S. 168 (1929); Ohio ex rel. 
Popovici v. Agler, 280 U. S. 379 (1930); United States v. Wurzbach, 280 
U. S. 396 (1930). 


SUITS BY AND BETWEEN STATES 


Missouri v. Illinois, 200 U. S. 496 (1906); Georgia v. Tennessee Corp. 
Co., 206 U. S. 230 (1907); Missouri v. Kansas, 213 U. S. 78 (1909); 
Virginia v. West Virginia, 220 U. S. 1 (1911); Virginia v. West Virginia, 222 
U.S. 17 (1911); North Dakota v. Chicago & N. W. Ry., 257 U.S. 485 (1922); 
Wisconsin v. Illinois, 281 U. S. 179 (1930); s. c., 281 U. S. 696 (1930). 


ADMIRALTY 


The Blackheath, 195 U. S. 361 (1904); The Hamilton, 207 U. S. 398 
(1907); Southern Pac. Co. v. Jensen, 244 U. S. 205, 218 (1917) (dissent); 
Knickerbocker Ice Co. v. Stewart, 253 U. S. 149, 166 (1920) (dissent); The 
Western Maid, 257 U. S. 419 (1922); Queen Ins. Co. v. Globe Ins. Co., 263 
U. S. 487 (1924); Washington v. Dawson & Co., 264 U. S. 219, 228 (1924) 
(dissent); United States v. The Thekla, 266 U. S. 328 (1924); Im re East 
River Co., 266 U. S. 355 (1924); Standard Oil Co. v. United States, 267 
U.S. 76 (1925); Morse Drydock Co. v. Northern Star, 271 U. S. 552 (1926); 
Internat. Stevedore Co. v. Haverty, 272 U. S. 50 (1926); Flink v. Paladini, 
279 U.S. 59 (1929); Uravic v. Jarka Co., 51 Sup. Ct. 111 (1931). 


PATENTS, COPYRIGHTS, ETC. 


Bleistein v. Donaldson Lithographing Co., 188 U. S. 239 (1903); Kalem 
Co. v. Harper Bros., 222 U. S. 55 (1911); Straus v. Notaseme Co., 240 U. S. 
179 (1916); Hanover Milling Co. v. Metcalf, 240 U. S. 403, 424 (1916) 
(concurring); Am. Well Works v. Layne, 241 U. S. 257 (1916); Herbert 
v. Shanley, 242 U. S. 591 (1917); Motion Pictures Co. v. Universal Film Co., 
243 U.S. 502, 519 (1917) (dissent); Du Pont Powder Co. v. Masland, 244 
U. S. 100 (1917); Ceco-Cola Co. v. Koke Co., 254 U. S. 143 (1920); Stark 
Bros. Co. v. Stark, 255 U.S. 50 (1921); Bourjois & Co. v. Katzel, 260 U. S. 
689 (1923); Fox Film Corp. v. Knowles, 261 U. S. 326 (1923); Electric 
Boat Co. v. United States, 263 U. S. 621 (1924); Prestonettes, Inc. v. Coty, 
264 U. S. 359 (1924); Milburn Co. v. Davis, etc. Co., 270 U. S. 390 (1926); 
Ingenohl v. Olsen & Co., 273 U. S. 542 (1927); Beech-Nut Co. v. Lorillard 
Co., 273 U. S. 629 (1927); United States Printing & Lithographic Co. v. 
Griggs, Cooper & Co., 279 U. S. 156 (1929); Becher v. Contoure Laboratories, 
Inc., 279 U. S. 388 (1929); Minerals Separation North American Corp. v. 
Magma Copper Co., 280 U. S. 400 (1930); Lektophone Corp. v. Rola Co., 
282 U.S. 168 (1930). 


MISCELLANEOUS CASES 


Bailey v. Alabama, 219 U. S. 219, 245 (1911) (dissent —“ involuntary 
servitude ”); Strassheim v. Daily, 221 U. S. 280 (1911) (state rendition) ; 
Glucksman v. Henkel, 221 U. S. 508 (1911) (extradition); Kener v. La 
Grange Mills, 231 U. S. 215 (1913) (bankruptcy); Kelly v. Griffin, 241 U. S. 
6 (1916) (extradition); Diaz v. Gonzalez, 261 U. S. 102 (1923) (Porto 
Rican law); U. S. Grain Corp. v. Phillips, 261 U. S. 106 (1923) (Govern- 
ment-owned corporation); Diaz v. Patterson, 263 U. S. 399 (1923) (Canal 
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Zone law); Love v. Griffith, 266 U. S. 32 (1924) (Fifteenth Amendment) ; 
Fernandez & Bros. v. Ojeda, 266 U. S. 144 (1924) (Porto Rican law); 
Panama R, R. v. Rock, 266 U. S. 209, 215 (1924) (dissent — Canal Zone 
law); Guardian Savings Co. v. Road Dist., 267 U. S. 1 (1925) (separation 
of powers) ; Fernandez v. Phillips, 268 U. S. 311 (1925) (extradition); Davis 
v. Pringle, 268 U. S. 315 (1925) (government priorities); Liberato v. Royer, 
270 U. S. 535 (1926) (treaty rights); Myers v. United States, 272 U. S. 52, 
177 (1926) (dissent — President’s power of removal); Goodyear Tire & Rub- 
ber Co. v. United States, 276 U. S. 287 (1928) (renewal of government lia- 
bility for rent from holding over on lease); Springer v. Government of 
Philippine Islands, 277 U. S. 189 (1928) (dissent — separation of powers) ; 
Maney v. United States, 278 U. S. 17 (1928) (naturalization); Boston Sand 
& Gravel Co. v. United States, 278 U. S. 41 (1928) (liability of United States 
to pay interest on damages); United States v. Commonwealth & Dominion 
Line, 278 U. S. 427 (1929) (same); Douglas v. New York, N. H. & H.R. R., 
279 U. S. 377 (1929) (privileges and immunities clause); United States v. 
Schwimmer, 279 U. S. 644 (1929) (dissent — naturalization); Chesapeake & 
Potomac Tel. Co. v. United States, 281 U. S. 385 (1930) (government liabil- 
ity on implied contract); Alabama v. United States, decided Feb. 24, 1931 
(jurisdiction of Court of Claims); Waite v. United States, decided Feb. 24, 
1931 (liability of United States to pay interest in compensation for use of 
patents). 
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Tue NINETIETH BrirTHDAY OF MR. JusticE Hotmes. — “ It is the 
crowning glory of this Law School that it has kindled in many a heart 
an inextinguishable fire.” These words of Mr. Justice Holmes, spoken 
almost half a century ago, remain a tribute and a challenge. But they 
have a significance far more profound. They are the utterance of one 
who finds in the law a constant adventure, ministering to an eternal 
youthfulness of spirit. Perhaps it is this quality, above all else, which 
has won for him the peculiar admiration and affection of students of the 
law. The young soldiers do not merely give him a place in their coun- 
cils of war; they look to him as their leader in thought and action. On 
the happy occasion of his ninetieth birthday the Editors of the HARVARD 
Law Review dedicate this number to Mr. Justice Holmes. 
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THE PRESENT STATUS OF THE DOCTRINE OF INTERGOVERNMENTAL 
RELATIONS.’ — The recent decision in Educational Films Corp. v. 
Ward * has apparently gone far to incorporate the law of torts into con- 
stitutional interpretation. An indirect intentional statutory invasion 
of the sanctity of governmental instrumentalities seems now void even 
without proof of resulting harm, while an indirect unintentional invasion 
is void only upon proof of damage to or undue burden upon such 
instrumentality.2 The theory that a statute is unconstitutional if its 
avowed purpose is to tax income from federal bonds indirectly, was .an- 
nounced in Miller v. Milwaukee In Macallen Co. v. Massachusetts,® 
also, the Court adduced in support of its decision the fact that the statute 
attacked was passed “ for the very purpose” of including exempt in- 
come in the measure of a franchise tax; ®° and in Educational Films Corp. 
v. Ward the Court differentiated the Macallen case on that basis and 
therefore declared it not a departure from earlier decisions.’ Legislators, 





1 For convenience in phrasing, the problem will be treated as though it in- 
volved only state interference with federal instrumentalities. As yet, the cases do 
not justify an assumption that a distinction should be made between state taxation 
of federal agencies and federal taxation of state agencies, with the single exception 
that state activity in business may be taxed on the theory that it is proprietary 
rather than governmental. South Carolina v. United States, 199 U. S. 437 (1905). 
No federal activities have yet been held other than governmental. See Van Brocklin 
v. Tennessee, 117 U. S. 151, 158-59 (1886); Clallam County v. United States, 263 
U. S. 341 (1923); (1930) 39 YALE L. J. 758. 

2 51 Sup. Ct. 170 (1931). It was held that where a franchise tax measured by 
entire net income was imposed upon a domestic corporation, income derived from 
royalties for the use of copyrights was properly included within the measure. The 
statute imposing the tax used general terms and made no specific reference to such 
income. 

3 Cf. Holmes, Privilege, Malice, and Intent (1894) 8 Harv. L. Rev. 1; Ames, 
How Far an Act May Be a Tort Because of the Wrongful Motive of the Actor 
(190°) 18 Harv. L. REv. 411. 

4 272 U.S. 713 (1927). “It is a familiar principle that conduct which in usual 
situations the law protects may become unlawful when'part of a scheme to reach 
a prohibited result. If the avowed purpose or self-evident operation of a statute 
is to follow the bonds of the United States and to make up for its inability to 
reach them directly by indirectly achieving the same result, the statute must fail 
even if but for its purpose or special operation it would be perfectly good... . 
A result intelligently foreseen and offering the most obvious motive for an act that 
will bring it about, fairly may be taken to have been a purpose of the act.” 
Holmes, J., at 715. This language was broader than necessary, and seems unfor- 
tunate. The decision might well have been based upon discrimination against ex- 
empt income rather than upon intent to tax exempt income indirectly. See also 

’ Federal Land Bank v. Crosland, 261 U. S. 374, 378 (1923). But see Holmes, J., in 
Bullen v. Wisconsin, 240 U. S. 625, 630-31 (1916). 

5 279 U.S. 620 (1929) ; see Powell, The Macallen Case (1930) 8 Nat. Inc. Tax 
Mac. 47, 91; Note (1929) 43 Harv. L. REv. 280. 

6 A careful reading of the opinion indicates that the Court did not rest its deci- 
sion upon the intent theory, or even give it as an alternative basis, although it did 
quote at some length from Miller v. Milwaukee. Rather, after saying that the tax 
might be in substance a tax upon income from federal bonds, the Court substan- 
tiated its decision by showing that the Massachusetts legislature had also recog- 
nized the fact that the tax would indirectly take away the exemption enjoyed by 
income from federal bonds to the extent that they were owned by corporations. 
On this analysis, the decision clearly overrules Flint v. Stone Tracy Co., 220 U. S. 
107 (1911). Cf. Sutherland, J., dissenting, in Educational Films Corp. v. Ward, 51 
Sup. Ct. 170, 174 (1931). 

7 “ The opinion rested the decision on the distinguishing fact that the tax-exempt 
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searching for new sources of revenue and reading these decisions, may 
feel a justifiable doubt concerning the proper course to pursue in levying 
franchise taxes. A statute may be invalid without specifying income 
from exempt bonds in the measure of franchise taxes, provided there was 
a former express exemption; * and upon this premise a new amendment 
expressly including exempt income would a fortiori be bad.® A plan 
of repealing old statutes granting exemptions and of enacting new ones 
including all income in general terms might be suggested were it not 
that this would show clearly an attempt to include exempt income in 
the measure of valid taxes. In fact, it would be difficult to imagine 
great legislative surprise when any statute measuring taxes by total 
net income was found to include within its meaning all income, whatever 
the source. Therefore, though the Court expressly reaffirms Flint v. 
Stone Tracy Co.*° and its predecessors,’ we arrive at the somewhat 
surprising result that every statute similar to the one there upheld 
must be bad under the intent theory in the absence of judicial recogni- 
tion of legislative negligence in the enactment of statutes. Such a re. 
sult is patently absurd. If the Educational Films case is to stand, 
Macallen Co. v. Massachusetts must be consigned to the limbo of cases 
decided upon the peculiar facts then before the court. 

A survey of decisions on intergovernmental relations indicates that 
the tendency of most recent cases has been to cloud rather than to 
clarify the issues. The jealous Federalism ‘* which prompted the origi- 
nal statement of the doctrine as a political theory of sovereignty ** 
was honored by a strictly limited application until well into the present 
century. In all of the earlier cases in which taxes were declared invalid, 
the tax was directly upon some manifestation of governmental activity."* 





securities were included in the measure of the franchise tax by virtue of an amend- 
ment to the taxing statute, which, it was held, was specifically intended to reach 
the income from tax-exempt national and municipal bonds which had previously not 
been included in the measure of the tax. The case was thus brought within the 
purview of Miller v. Milwaukee.” 51 Sup. Ct. at 173, per Stone, J. 

8 This was the history of the statute in Macallen Co. v. Massachusetts. See 
note 7, supra. 

® New York has such a statute. The original statute, Laws 1917, c. 726, § 209, 
amended by Laws 1919, c. 628, § 208, was held not to include in its measure income 
from federal bonds. People ex rel. Standard Oil Co. v. Law, 237 N. Y. 142, 142 
N. E. 446 (1923). A subsequent amendment specifically included such income in 
the measure of the tax. Laws 1928, c. 582, §1. The assumption that this statute 
will be held invalid is based upon the language of the court. Venturing the vicari- 
ous decision involved in prophecy, it is believed that the present Court would 
sustain the statute. 

10 220 U.S. 107 (1911) (holding that net income as measure of federal corpo- 
rate franchise tax may include income from state bonds). 

11 Hamilton Co. v. Massachusetts, 6 Wall. 632 (U. S. 1867); Prevident Institu- 
tion v. Massachusetts, 6 Wall. 611 (U. S. 1867); Society for Savings v. Coite, 6 
Wall. 594 (U.S. 1867) ; Home Ins. Co. v. New York, 134 U.S. 594 (1890). 

12 See 4 BEVERIDGE, LIFE OF JOHN MARSHALL (1919) 282, 302, 304 et seq. 

13 M’Culloch v. Maryland, 4 Wheat. 316 (U. S. 1819). 

14 Home Sav. Bank v. Des Moines, 205 U. S. 503 (1907) ; Owensboro Nat. Bank 
v. Owensboro, 173 U. S. 664 (1899); Pollock v. Farmers Loan & Trust Co., 157 
U. S. 429 (1895); California v. Central Pac. R. R., 127 U. S. 1 (1888); Van 
Brocklin v. Tennessee, 117 U. S. 151 (1886) ; Telegraph Co. v. Texas, 105 U. S. 460 
(1882); United States v. Railroad Co., 17 Wall. 322 (U. S. 1873); Collector v. 
Day, 11 Wall. 113 (U. S. 1871); Bank v. Supervisors, 7 Wall. 26 (U. S. 1869) ; 





NOTES 831 


Taxes upon proper subjects were upheld even when measured by prop- 
erty or income exempt from direct taxation,’® and the incidental burden 
upon governmental instrumentalities was regarded as of slight weight.*® 
The Court, however, speaking obiter, reserved the right to declare 
serious burdens invalid though they were indirect.17 The distinction 
between a tax upon an improper subject and one upon a proper subject 
measured by an improper one, though perhaps little more than formal, 
was probably reinforced in the judicial mind by the questionable eco- 
nomics of exemption ** and by the fact that the whole doctrine was 
based upon a formal theory of government.’® The distinction was 
perhaps threatened by the latter-day development of the doctrine of 
unconstitutional conditions in relation to interstate commerce.”?® But 
when reaffirmed in Flint v. Stone Tracy Co. it became clear that the 
Court, though not blind to the indirect burden on governmental agencies, 
was willing to disregard it. 

Within the past decade there has been a noticeable shift in the Court’s 
attitude toward the doctrine,”* indicating that government agencies and 
securities were not only to be free of tax burdens but that the advantages 





The Banks v. The Mayor, 7 Wall. 16 (U. S. 1869); Bank Tax Case, 2 Wall. 200 
(U. S. 1865); People ex rel. Bank of Commerce v. Commissioners, 2 Black 620 
(U. S. 1863) ; Dobbins v. Commissioners, 16 Pet. 435 (U. S. 1842); Weston v. City 
of Charleston, 2 Pet. 449 (U. S. 1829) ; Osborn v. Bank, 9 Wheat. 738 (U. S. 1824) ; 
M’Culloch v. Maryland, 4 Wheat. 316 (U.S. 1819) ; cf. Hibernia Sav. & Loan Soc. 
v. San Francisco, 200 U. S. 310 (1906). In cases where the United States holds 
land for Indians, the Court has regarded a tax on the property as a tax on prop- 
erty owned by the government. United States v. Rickert, 188 U.S. 432 (1903). 

15 Plummer v. Coler, 178 U. S. 115 (1900); Home Ins. Co. v. New York; 
Hamilton Co. v. Massachusetts; Provident Institution v. Massachusetts; Society for 
Savings v. Coite, all supra note 11. 

16 “ The question is one of power and not of economics. If the state has not 
the power to levy this tax, we will not inquire whether another tax which it might 
lawfully impose would have the same ultimate incidence.” Home Sav. Bank v. 
Des Moines, 205 U. S. 503, 519 (1907) per Moody, J. In a number of cases in 
addition to those cited in note 15, supra, the Court has upheld statutes placing a 
tax upon proper subjects but imposing an incidental burden upon federal instru- 
mentalities. Cleveland Trust Co. v. Lander, 184 U.S. 111 (1902); United States 
v. Perkins, 163 U. S. 625 (1896); National Bank v. Commonwealth, 9 Wall. 353 
(U.S. 1870) ; People ex rel. Duer v. Commissioners, 4 Wall. 244 (U. S. 1867); Van 
Allen v. Assessors, 3 Wall. 573 (U. S. 1866); cf. Lane County v. Oregon, 7 Wall. 
71 (U. S. 1869). 

17 See Home Ins. Co. v. New York, 134 U.S. 594, 598 (1890) ; Railroad Co. v. 
Peniston, 18 Wall. 5, 36 (U.S. 1873). 

18 See Ety, OUTLINES OF Economics (5th ed. 1930) cc. 37, 38. 

19 See M’Culloch v. Maryland, 4 Wheat. 316, 426 et seq. (U. S. 1819) per 
Marshall, C. J. 

20 Western Union Tel. Co. v. Kansas, 216 U. S. 1 (1910); Pullman Co. v. 
Kansas, 216 U. S. 56 (1910); Ludwig v. Western Union Tel. Co., 216 U. S. 146 
(1910) ; see HENDERSON, THE PosITION oF FoREIGN CORPORATIONS IN AMERICAN 
ConstiruTIONAL Law (1918) cc. vit, vit; Powell, Indirect Encroachment on Federal 
Authority by the Taxing Powers of The States (1918) 31 Harv. L. REv. 572. 

21 This appears largely in cases presenting somewhat new problems. See notes 
22-26, infra. Until the decision in Northwestern Mutual Life Ins. Co. v. Wiscon- 
sin, 275 U. S. 136 (1927), and in the Macallen case, there was little noticeable devia- 
tion in situations upon which there was direct authority. Des Moines Nat. Bank 
v. Fairweather, 263 U. S. 103 (1923); People’s Nat. Bank v. Board of Equalization, 
260 U.S. 702 (1922), aff’g 79 Okla. 312, 193 Pac. 622 (1920); Greiner v. Lewellyn, 
258 U.S. 384 (1922) ; Choctaw, Okla. & G. R. R. v. Mackey, 256 U.S. 531 (1921) ; 
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thereby conferred were to be protected from indirect levelling influences; 
emphasis was placed upon economic burden rather than encroachment 
upon sovereignty. Several cases during this period have held that the 
exemption conferred by ownership of federal securities may not be 
offset by a corresponding abatement of exemptions granted by state 
statute.2? Excise taxes upon a retailer for sales of commodities have 
been declared invalid so far as they are imposed upon sales to the 
government.”? Protection of Indian lands has been made more thorough- 
going by holding that a lessee might not be taxed on income derived 
therefrom.** And probably the high-water mark of governmental im- 
munity was reached when it was held that income from royalties re- 
ceived for the use of patents was not taxable.*° A hint that even the 
doctrine of Flint v. Stone Tracy Co. was not to be accepted without 
reservation was given by Northwestern Mutual Life Ins. Co. v. Wis- 
consin,”® where a franchise tax measured by gross rather than net income 
was held invalid so far as it included income from federal bonds.*’ 
Against this background, the decision in the Macallen case should have 
caused no great surprise. 

With a changed personnel the Court may now be reverting to a strict 
application of the original political theory. Wéillcuts v. Bunn ** has 
indicated that government securities will not be privileged in every case, 
and Educational Films Corp. v. Ward is intelligible only if it overrules 
Macallen Co. v. Massachusetts. Of course, viewed in the light of its 
results, it might be regarded as a retreat from Long v. Rockwood rather 
than from the Macallen case.*® To give a higher degree of protection 
to bonds than is given to patents is understandable. But the language 
of the decision denies this specifically,*° and the personnel of the 





Johnson v. Maryland, 254 U. S. 51 (1920); cf. St. Louis-San Francisco Ry. v. 
Middlekamp, 256 U. S. 226 (1921). 

22 Missouri ex rel. Missouri Ins. Co. v. Gehner, 281 U. S. 313 (1930) ; National 
Life Ins. Co. v. United States, 277 U. S. 508 (1928); Miller v. Milwaukee, 272 
U.S. 713 (1927) ; cf. Williams v. Talladega, 226 U. S. 404 (1912). 

23 Panhandle Oil Co. v. Mississippi, 277 U. S. 218 (1928). But cf. Metcalf & 
Eddy v. Mitchell, 269 U. S. 514 (1926). 

24 Gillespie v. Oklahoma, 257 U. S. sor (1922). Nor may the lessee be taxed 
for ore mined on the leased land. Jaybird Mining Co. v. Weir, 271 U. S. 609 
(1926); cf. Indian Territory Illuminating Oil Co. v. Oklahoma, 240 U. S. 522 
(1916) ; Choctaw, Okla. & G. R. R. v. Harrison, 235 U. S. 292 (1914); Farmers & 
Mechanics Sav. Bank v. Minnesota, 232 U. S. 516 (1914). 

25 Long v. Rockwood, 277 U. S. 142 (1928). 26 275 U.S. 136 (1927). 

27 Another warning came in the decision of Frick v. Pennsylvania, 268 U. S. 473 
(1925), where it was held that to include in the measurement of inheritance taxes 
the value of chattels having a situs outside the state violated the Fourteenth 
Amendment. Of course, this did not necessitate the decision in the Macallen case, 
for it might well have been said that though no tax may be imposed, even indi- 
rectly, upon chattels over which the state had no jurisdiction, Flint v. Stone Tracy 
ove clearly shown that an indirect burden could be placed upon government 

onds. 

28 51 Sup. Ct. 125 (1931), (1931) 44 Harv. L.. Rev. 651. The Court there held 
that profit from the resale of municipal bonds was taxable under the federal in- 
come tax. The language of the decision, however, indicates that the ratio decidendi 
was the remoteness of the economic burden rather than the fact that the subject 
was a proper one for taxation. 

29 See (1930) 44 Harv. L. REv. 136. 

80 “ Appellant’s contention is based on two propositions, both essential to its 
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majority makes it improbable that such a result was contemplated.** 
At least one more decision will be necessary to indicate clearly the trend 
of the Court,** and it is to be hoped that that decision, instead of fur- 
nishing an opportunity for judicial obliquity, will state the present un- 
derstanding of the doctrine clearly and frankly. 





SMITH v. ILLINOIS BELL TELEPHONE CompaANy: A DEVELOPMENT 
IN THE LAW oF Pustic UTILitTIeEs. — The expansion and involution * 
of contemporary public utility enterprise have accentuated an old need, 
and given rise to a new. In the regulation of undertakings nation-wide 
in scope, the traditional necessity for definition of the appropriate 
spheres of state and national action falls with peculiar impact; and, 
with the advent of the holding company, special complications have 
been injected into a task sufficiently intricate theretofore.? 

In the calculation of rates, the public service commission of a state 
must address itself exclusively to the intrastate business of a utility to 
avoid encroachment upon the federal domain. The segregation of 
intrastate property, expenses, and revenues from interstate, sometimes 
neglected,® has recently been insisted upon by the Supreme Court ‘ in 
an opinion by the Chief Justice reminiscent of an earlier emphasis upon 
the same requirement penned by the same hand.° The decision bears 
upon the regulation of telephone companies, in which the difficulty of 
apportionment is sharply felt. Since an interstate telephone call in- 
volves use of the subscriber’s station and of the lines and switchboard 
of the local exchange which effect connection with the toll board and 





conclusion that the tax is invalid. They are, first, that the copyrights and all in- 
come derived from them are immune from state taxation . . . and second, that 
the present tax, measured by net income, is void, so far as the measure includes 
income from copyrights, because a tax on federal instrumentalities. For present 
purposes it is enough if we direct our attention to the second proposition ”’ (italics 
inserted). 51 Sup. Ct. at 171. The italicized words may indicate that the Court 
is ready to overrule Long v. Rockwood. 

31 It is worthy of note that McReynolds, J., who wrote the opinion in Long v. 
Rockwood, is here with the majority, while Sutherland, J., who dissented in that 
case and wrote the opinion in the Macallen case, dissents here. 

82 To clarify the issues it may be hoped that the case will arise under a statute 
imposing a franchise tax measured by income or property, and that the income 
from or value of federal bonds is expressly included by an amendment subsequent 
to the enactment of the statute. A test of the validity of the New York statute 
mentioned in note 9, supra, would supply such a case. 


1 See Rrptey, Man STREET AND WALL STREET (1927) 309. 

2 See REPorT oF MASSACHUSETTS SPECIAL COMMISSION ON CONTROL AND CoN- 
DUCT OF PuBLIc UTILITIES (1930) 95-97; REPorT OF NEw YorK COMMISSION ON 
REVISION OF PusLic SERvICE ComMMiIssION LAw (1930) 26-28. 

3 See Public Serv. Comm. v. Chesapeake & Potomac Tel. Co., P. U. R. 1925B 
545 (Md.), order enjoined on other grounds in Chesapeake & Potomac Tel. Co. v. 
Whitman, 3 F.(2d) 938 (D. Md. 1925), in which ‘the court seems to have slipped 
into the same error; cf. Illinois Bell Tel. Co. v. Moynihan, 38 F.(2d) 77 (N. D. Ill. 
1930), rev’d, Smith v. Illinois Bell Tel. Co., 282 U. S. 133 (1930). 

* Smith v. Illinois Bell Tel. Co., 282 U. S. 133 (1930). 

5 Minnesota Rate Cases, 230 U. S. 352 (1913). Failure to make satisfactory 
allocation was ground for reversal in Allen v. St. Louis, Iron Mountain, & So. Ry., 
230 U.S. 553 (1913). 
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trunk lines, there should be contained in the interstate revenues a 
factor attributable to the service rendered by the local exchange. Con- 
versely, an accurate computation of the return due from local business 
must exclude from the rate base a fraction of the exchange property, 
and from the charge to operating cost, expenses incurred in interstate 
communication. But the familiar argument ab inconvenienti has fre- 
quently induced state commissions to allocate exchange property and 
expenses entirely to intrastate business. In Smith v. Illinois Bell Tel. 
Co.,’ the Court, alive to the perplexities in separation, nevertheless de- 
manded that an attempt be made.® 

Of utilities, the telephone industry presents the most notable in- 
‘stance of centralized organization and monopolistic control.® Prime 
mover therein is the American Telephone and Telegraph Company, a 
New York corporation, whose relation to the Illinois Bell Telephone 
Company is typical. Substantially all of the stock of the Illinois 
company is held by the American; the Illinois company engages in in- 
trastate business, and codperates with the American in rendering inter- 
state service; the Illinois company purchases equipment and supplies 
from the Western Electric Company, likewise owned by the American 
company; and the American company receives from its subsidiary, pur- 
suant to a “ license contract,” 44% of the latter’s gross annual return 
as compensation for instruments rented, for a license under patents of 
the parent company and for engineering, executive, and financial ad- 
vice.*° Exception has often been taken, in the regulation of affiliates 





6 Southern Bell Tel. & Tel. Co. v. Railroad Comm., 5 F.(2d) 77 (E. D. S. C. 
1925); State ex rel. Hopkins v. Southwestern Bell Tel. Co., 115 Kan. 236, 223 Pac. 
771 (1924); Public Util. Comm. v. New England Tel. & Tel. Co., P. U. R. 1926C 
207 (R. I.); Re Wisconsin Tel. Co., P. U. R. 1927A 581 (Wis.). The consequent 
increase in rates to exchange subscribers has been described as a “ standby ” charge 
for the continuous availability of toll service. See Re Rock County Farmers’ Tel. 
Co., P. U. R. 1925A 178, 181 (Wis.). ° i 

7 Supra note 4. 

8 “We think that this subject requires further consideration, to the end that 
by some practical method the different uses of the property may be recognized and 
the return properly attributable to the intrastate service may be ascertained accord- 
ingly.” 282 U.S.at 151. Such allotment has been made. Re Southern Cal. Tel. Co., 
P. U. R. 1925C 627 (Cal.) ; Re Missouri & Kan. Tel. Co., P. U. R. 1918C 55 (Kan.); 
Re Chesapeake & Potomac Tel. Co., P. U. R. 1926E 481, aff'd, Chesapeake & 
Potomac Tel. Co. v. Commonwealth, 147 Va. 43, 136 S. E. 575 (1927). In Hous- 
ton v. Southwestern Bell Tel. Co., 259 U. S. 318 (1922), the company credited 
its exchange business with 25% of the toll revenues derived from calls originating 
within the exchange. The allowance was approved. Cf. Re Central Union Tel. 
Co., P. U. R. 1920B 813 (Ind.). Unless an allowance of this kind be arbitrary, as 
it seems to have been in the Houston case, its determination must involve the cal- 
culation of a fair return on interstate business, and by the same token, an invasion 
of the province of the Interstate Commerce Commission. 

® See Re Chesapeake & Potomac Tel. Co., P. U. R. 1926E 481, 574-603 (Va.). 

10 The terms of the arrangement are set out in Stone v. New York Tel. Co., 
P. U. R. 1921D 736, 753 (N. Y.); Re Southern Cal. Tel. Co., P. U. R. 1925C 627, 
660-62 (Cal.). Since the promulgation, in 1923, of the order whose validity is con- 
sidered in Smith v. Illinois Bell Tel. Co., the agreement has been modified. The 
instruments previously leased have been sold to the subsidiary, and the payment 
has been reduced from 44% of gross earnings to 4% in 1926 and 1927, 2% in 1928, 
and 14% in 1929. Smith v. Illinois Bell Tel. Co., 282 U. S. 133, 156-57 (1930). 
The evidence in the Smith case was directed primarily to the situation prevailing 
in 1923. Id. at 153. 
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of the American company, to the debiting of the whole of this payment 
to the account of operating expense. The increase of this payment with 
augmentation of the gross return from whatever cause ** has presented 
an obvious target for animadversion.’? But it is particularly the essen- 
tial oneness of the enterprise that has provoked strictures: the payment 
is conceived to be out of one pocket and into another.’* Yet the Su- 
preme Court, prior to the Smith case, had sanctioned allowance of the 
payment entire.** 

The possibilities of abuse in a relation of this kind have led to opin- 
ion favoring direct supervision over holding companies.’® Such regula- 
tion, ordinarily held beyond the power of state commissions,’® has in 
some instances been brought within their competence by express enact- 
ment.17 Where active control supplements stock ownership,’* so that 
the affiliated companies constitute an operating unit, it is likely that a 
holding company may constitutionally be assimilated to the conven- 





11 Thus an advance in rates to subscribers necessitated by local conditions will 
make for gain to the parent company. Moreover, enhanced return will result in 
enhanced expense and so paradoxically tend to higher rates. 

12 See Indiana Bell Tel. Co. v. Public Serv. Comm., 300 Fed. 190, 204 (D. Ind. 
1924) ; Re Chesapeake & Potomac Tel. Co., P. U. R. 1920D 614, 623-24 (D.C.); Re 
Southern Bell Tel. & Tel. Co., P. U. R. 1921C 833, 846 (Ga.). 

13 People ex rel. Att’y-Gen. v. Michigan Bell Tel. Co.; 246 Mich. 198, 224 N. W. 
438 (1929), Note (1929) 28 Micu. L. Rev. 66; Re Pacific Tel. & Tel. Co., P. U. R. 
1919D 345 (Ore.) ; see Re Northwestern Bell Tel. Co., P. U. R. 1923B 112, 166 
(Neb.). Charges in respect of purchases from the Western Electiic Company, 
open to identical criticism, have also been attacked. Re Chesapeake & Potomac 
Tel. Co., P. U. R. 1926E 481, aff'd, Chesapeake & Potomac Tel. Co. v. Common- 
wealth, 147 Va. 43, 136 S. E. 575 (1927); see Re Chesapeake & Potomac Tel. Co., 
P. U. R. 1920F 417, 438 (Md.). But these have on occasion been acquiesced in by 
commissions which protested against the license contract. Re New York Tel. Co., 
P. U. R. 1923B 545 (N. Y.); Re New England Tel. & Tel. Co., P. U. R. 1926E 
186 (N. H.). 

14 Houston v. Southwestern Bell Tel. Co., 259 U. S. 318 (1922) ; Missouri ex rel. 
Southwestern Bell Tel. Co. v. Public Serv. Comm., 262 U. S. 276 (1923). To 
same effect: Re New England Tel. & Tel. Co., P. U. R. 1926B 247 (Me.); Re New 
England Tel. & Tel. Co., P. U. R. 1927C 348 (Vt.) ; cf. Re Colorado Springs Light, 
Heat, & Power Co., P. U. R. 1916C 464 (Colo.). 

15 See Lilienthal, The Regulation of Public Utility Holding Companies (1929) 
29 Cor. L. REv. 404, 405-08, 433-34; Bonbright, “ Recent Developments in the 
Law of Public Utility Holding Companies”? — A Comment (1931) 31 Cot. L. Rev. 
208, 209. 

16 Pittsburgh v. Pittsburgh Rys., P. U. R. 1920C 458 (Pa.); see Lilienthal, 
supra note 15, at 408; cf. Toledo Traction, Light & Power Co. v. Smith, 205 Fed. 
643 (N. D. Ohio 1913); State Public Utilities Comm. v. Romberg, 275 Ill. 432, 
114 N. E. 191 (1916); Federation of Citizens’ Ass’ns v. Chesapeake & Potomac 
Tel. Co., P. U. R. 1924D 152 (D. C.). Power was asserted in Public Serv. Comm. 
v. Chesapeake & Potomac Tel. Co., supra note 3; cf. Ohio Mining Co. v. Public 
Util. Comm., 106 Ohio St. 138, 140 N. E. 143 (1922) (holding company which 
operated a generating plant and sold its total output to two subsidiaries that 
distributed power to consumers held a utility). 

17 N. Y. Pus. Serv. Comm. Law (1910) § 5(7), as amended by Laws 1930, c. 
789, $2; cf. Ata. Cope (1923) $9792 (utility whose stock is owned by another 
utility may, in the discretion of the commission, be treated as part of such con- 
trolling utility) ; N. J. Comp. Stat. (Supp. 1925) § 167(21). 

18 See Proctor & Gamble Co. v. Newton, 289 Fed. 1013, 1016 (S. D. N. Y. 
1923), per Learned Hand, J.: “ Whether the distinction [between e2ctive control 
and the ultimate authority inherent in stock ownership] has more than a formal 
existence is not important here, if it be actually taken in the books.” 
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tional public utility.*° Structural and functional unity probably would 
warrant the assumption of jurisdiction over a foreign holding corpora- 
tion as well.*° Jurisdiction established on the strength of essential 
singleness, parent and subsidiary would presumably be regulated as a 
single system." The establishment of rates for a subsidiary of the 
American Telephone and Telegraph Company would thus necessitate 
segregation of all the property of both companies — and of the Western 
Electric Company — within and without the state, devoted to the local 





19 Thus, a commission may require that a railroad owned and manipulated by 
another be treated as part of the parent’s lines in the determination of rates. Chi- 
cago, M. & St. P. Ry. v. Minneapolis Civic & Commerce Ass’n, 247 U. S. 490 
(1918). A railroad that transports the coal of a company which it dominates falls 
within the commodities clause of the Hepburn Act. United States v. Lehigh Valley 
R. R., 220 U.S. 257 (1911), (1911) 24 Harv. L. REv. 672; United States v. Dela- 
ware, L. & W. R. R., 238 U.S. 516 (1915). A holding company is chargeable with 
the torts of an actively controlled subsidiary. Davis v. Alexander, 269 U. S. 114 
(1925); Costan v. Manila Elec. Co., 24 F.(2d) 383 (C. C. A. 2d, 1928). So also 
with the infringement of a patent. Westinghouse Elec. & Mfg. Co. v. Allis- 
Chalmers Co., 176 Fed. 362 (C. C. A. 3d, 1910). And with breach of contract. 
Luckenbach S. S. Co. v. Grace & Co., 267 Fed. 676 (C. C. A. 4th, 1920). See 
Berkey v. Third Ave. Ry., 244 N. Y. 84, 95, 155 N. E. 58, 61 (1926), per Cardozo, 
J.: “ Dominion may be so complete, interference so obtrusive, that by the general 
rules of agency the parent will be a principal and the subsidiary an agent. Where 
control is less than this, we are remitted to the tests of honesty and justice. The 
logical consistency of a juridical concept will indeed be sacrificed at times when 
the sacrifice is essential to the end that some accepted public policy may be de- 
fended or upheld.” 

20 The doing of business within a state by a foreign holding company has 
been predicated on the basis of intimate connection with a domestic affiliate. 
Colonial Trust Co. v. Montello Brick Works, 172 Fed. 310 (C. C. A. 3d, 1909); 
In re San Antonio Land & Irrigation Co., Ltd., 228 Fed. 984 (S. D. N. Y. 1916); 
Industrial Research Corp. v. General Motors Corp., 29 F.(2d) 623 (N. D. Ohio 
1928); Ideal Theatre v. Southern Enterprises, Inc., 132 S. C. 352, 128 S. E. 166 
(1925) ; cf. Ruff v. Manhattan Oil Co., 172 Minn. 585, 216 N. W. 331 (1927) ; State 
ex rel. N. Y. Oil Co. v. Superior Court, 143 Wash. 641, 255 Pac. 1030 (1927). The 
holding company was found not to be doing business in Conley v. Mathieson 
Alkali Works, 190 U. S. 406 (1903); Philadelphia & Reading Ry. v. McKibbin, 
243 U.S. 264 (1917) ; People’s Tobacco Co., Ltd. v. American Tobacco Co., 246 U. S. 
79 (1918); Cannon Mfg. Co. v. Cudahy Packing Co., 267 U. S. 333 (1925). But 
in the Conley, the McKibbin, and the American Tobacco Co. cases there was no 
showing of more than mere ownership of stock; and the action did not arise out 
of and had no connection with the business of the subsidiary. In the Cudahy case, 
the holding company did exercise active control over its affiliate. But here, too, no 
act of the subsidiary was involved in the suit, as the court took occasion to point 
out. Moreover, the decision, relating, as it did, to the amenability of a foreign 
holding corporation to service of process within the federal district in which its 
subsidiary operated, involved considerations of policy different from those raised 
in a question of regulation. Finally, stress was laid on the absence of any question 
of constitutionality. ‘‘ No question of the constitutional powers of the State, or 
of the federal Government, is directly presented. The claim that jurisdiction exists 
is not rested upon the provision of any state statute, or upon any local practice deal- 
ing with the subject.” 267 U. S. at 336. In New Hampshire Gas & Elec. Co. v. 
Morse, 42 F.(2d) 490 (D. N. H. 1930), the ownership of stock in a New Hampshire 
utility was held not in itself to constitute doing business in New Hampshire. There 
is a clear intimation, however, that proof of actual domination would justify the 
assumption of jurisdiction by the New Hampshire commission. 

21 Cf. United Fuel Gas Co. v. Railroad Comm., 278 U. S. 300 (1929), af’¢ 
13 F.(2d) 510 (E. D. Ky. 1925); Public Serv. Comm. v. Chesapeake & Potomac 
Tel. Co., supra note 3; Lilienthal, Recent Developments in the Law of Public 
Utility Holding Companies (1931) 31 Cov. L. REv. 189, 196. 
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business.” Payments under the license contract would be credited to 
return; and against them would be debited a ratable portion of ex- 
penses incurred by the American company in rendering service under 
its contracts to all its affiliates.** The complexities in accounting thus 
occasioned ** would be supplemented by the procedural difficulty of 
obtaining the requisite data; *° and the regulation by a state of busi- 
ness involving property and activity outside its borders might even 
raise a question of interference with interstate commerce.”® 

In Smith v. Illinois Bell Tel. Co., the Supreme Court abandoned its 
former position, and required that in ascertaining the charge to operat- 
ing expense for payments under the license contract regard be had to 
the cost to the American company.*’ The decision thus makes possible 
indirect regulation effectual against the risk of abuse inherent in the 
intercorporate relation, and free from the constitutional difficulties and 
the need for extending the competence of commissions which lie in the 
way of direct regulation.*® 





22 The capital investment of the American company employed in serving its 
subsidiaries would have to be prorated. In Public Serv. Comm. v. Chesapeake & 
Potomac Tel. Co., supra note 3, the commission included the entire local property 
of both parent and subsidiary in the rate base, but took no account of the per- 
manent investment at headquarters of the American company. 

23 Cf. Southern Bell Tel. & Tel. Co. v. Railroad Comm., 5 F.(2d) 77 
(E. D. S. C. 1925) ; Public Serv. Comm. v. Chesapeake & Potomac Tel. Co., supra 
note 3. 

24 See Lilienthal, supra note 15, at 419, n.43. 

25 See Lilienthal, supra note 15, at 437-38; Lilienthal, supra note 21, at 205-06. 
Even where jurisdiction over the foreign corporation has been established, the 
desired books and the persons possessing the desired information will ordinarily be 
beyond the reach of process. Contempt proceedings against ignorant subordinates 
would be pointless. It has been suggested that filing of duplicate records within 
the state might be made a condition to doing business therein. See Lilienthal, 
supra note 15, at 437-38. Where the local company applies for an advance in 
rates, the commission might condition its approval on production of the necessary 
data. See Re Michigan Bell Tel. Co., P. U. R. 1926C 607, 609 (Mich.). But see 
Re Northwestern Bell Tel. Co., P. U. R. 1923B 112, 163-65 (Neb.). When it is 
sought to reduce rates, the commission might make rough estimates from such 
information as is available, and leave it to the company to prove the correct figures. 
Cf. Re Southern Cal. Tel. Co., P. U. R. 1925C 627 (Cal.); Re Chesapeake & 
Potomac Tel. Co., P. U. R. 1926E 481, aff'd, Chesapeake & Potomac Tel. ‘Co. v. 
Commonwealth, 147 Va. 43, 136 S. E. 575 (1927); Re Wisconsin Tel. Co., P. U. R. 
1927A 581 (Wis.). In a recent Michigan case, guo warranto was brought to oust 
the Michigan Bell Tel. Co. of its franchise, unless it should make “ adequate pro- 
visions to insure the rendition of the license contract services at no more than a 
reasonable rate over which the public utilities commission shall be accorded super- 
vision.’ The defendant was ousted of its right to have any charge to operating 
expense made for payments under the license contract. People ex rel. Att’y Gen. 
v. Michigan Bell Tel. Co., 246 Mich. 198, 224 N. W. 438 (1929), Note (1929) 28 
Micu. L. Rev. 66. Since the Smith case, supra note 4, objection to furnishing the 
information on the score of irrelevancy can not be made. 

26 An analogous situation is presented in Pennsylvania Gas Co. v. Public Serv. 
Comm., 252 U. S. 23 (1920), in which the sale to consumers in New York of gas 
piped from Pennsylvania by the distributing company was held subject to state 
regulation. 

27 Payments for purchases from the Western Electric Company were treated 
similarly. To same effect: Re Pacific Tel. & Tel. Co., P. U. R. r919D 345 (Ore.) ; cf. 
re Central Union Tel. Co., P. U. R. 1920B 813 (Ind.); Lilienthal, supra note 21, 
at 197-08. 

28 The difficulties in accounting and in procedure, however, are the same. See 
notes 22-25, supra. 
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CONTROL OF RAILROAD REORGANIZATIONS BY THE INTERSTATE Com- 
MERCE COMMISSION. — Financial surgery upon diseased capital struc- 
tures is usually drastic and is always expensive; in the interests of the 
patient it is highly desirable that it result in as permanent a cure as 
possible. This is especially true of financial operations upon railroads, 
in whose complete recovery the public has a peculiar interest.1 Un- 
fortunately, reorganization managers can not always be relied upon 
to do the job thoroughly, even when subjected to a certain amount of 
supervision by courts and commissions. The power of the federal 
courts in these matters is of a purely negative sort. By withholding 
assent to the termination of a receivership or to the completion of a 
foreclosure sale an effective judicial veto may be exercised.* The atten- 
tion of the courts, however, has been directed largely to the protection 
of the relative interests of the creditors and stockholders of the old 
company,‘ although in doing so some concessions to economic expedi- 
ency have often been necessary in order to provide the enterprise with 
working capital and otherwise to facilitate a sound financial re- 
habilitation.° 

But it has been left mainly to public service commissions to see 
that reorganization plans provided a capital framework which would 
reasonably assure to the railroad future solvency, and to the public ade- 
quate, uninterrupted service. Prior to 1920 such regulation was exer- 
cised by state commissions.® In that year exclusive control over rail- 
road securities was given to the Interstate Commerce Commission by 
the Transportation Act.’ This provision, originally recommended by 





1 See DEwING, FINANCIAL PoLicy oF CorPoRATIONS (2d ed. 1926) 975. 

2 A striking example is the case of the Denver & Rio Grande Western Railroad, 
which reverted to receivership within two years after its reorganization. See 
Eastman, C., dissenting, in Denver & Rio Grande Western Reorganization, 82 
I. C. C. 745, 765 (1923). 

3 This power was early pointed out by Judge Lurton in Toledo, St. L. & K. C. 
R. R. v. Continental Trust Co., 95 Fed. 497 (C. C. A. 6th, 1899). Today it is quite 
common for the reorganization plans to be submitted to the court. See St. Louis- 
San Francisco Ry. v. McElvain, 253 Fed. 123, 126 (E. D. Mo. 1918); Guaranty 
Trust Co. v. Chicago, M. & St. P. Ry., 15 F.(2d) 434, 438 (N. D. Ill. 1926). 
Furthermore, when there is a foreclosure sale an approved reorganization may not 
be so readily subject to collateral attack. See St. Louis-San Francisco Ry. v. 
McElvain, supra, with which compare Northern Pac. Ry. v. Boyd, 228 U. S. 483 
(1912). The same result has also been reached in the absence of foreclosure sale. 
Phipps v. Chicago, R. I. & P. Ry., 284 Fed. 945 (C. C. A. 8th, 1922). But this 
procedure has provoked a lively controversy. Rosenberg, Reorganization — The 
Next Step (1922) 22 Cor. L. Rev. 14; Swaine, Reorganization — The Next Step: 
A Reply to Mr. James Rosenberg (1922) 22 Cor. L. Rev. 121; Note (1923) 36 
Harv. L. REv. 1007. 

4 See Swaine, Reorganization of Corporations: Certain Developments of the 
Last Decade (1927) 27 Cov. L. REv. gor. 

5 See Swaine, supra note 4; Bonbright and Bergerman, Two Rival Theories of 
Priority Rights (1928) 28 Cor. L. Rev. 127. 

6 For a résumé and critique of state regulation, see RrpLey, RAtRoaps, FINANCE 
AND ORGANIZATION (1915) 281 et seg.; LOCKLIN, REGULATION OF SECURITIES ISSUES 
BY THE INTERSTATE COMMERCE COMMISSION (1925) 10; Barron, State Regulation 
of the Securities of Railroads and Public Service Companies (1918) 76 ANN. AM. 
Acap. 167. As an example of a state commission’s careful examination of a reor- 
ganization, see Re St. Louis-San Francisco R. R., P. U. R. 1916F 49 (Mo.). 

7 ar Stat. 494 (1920), 49 U.S. C. §20-a (1926). Its constitutionality was 
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the Commission itself * as a measure for the protection of railroad in- 
vestors, was finally enacted as part of a comprehensive scheme of super- 
vision of railroad operation,® and was designed to serve as an effective 
means of control over railroad financing.’° Its advocates hoped that 
it would help to prevent the recurrence of scandalous, disastrous rail- 
road failures; ** its opponents feared that it would merely place about 
railroad securities an aura of governmental sanction.’” 

In the light of ten years’ experience, there is justification for both the 
hopes and the fears then expressed. Because reorganization affords 
the Commission an opportunity to examine and pass upon the financial 
structure as a whole, a record of firm, rigorous action might naturally 
be expected; but no such commendable tendency has appeared. It is 
significant that not a single reorganization plan has been flatly re- 
jected; ** a circumstance which may, to some extent, be attributable 
to the fact that Commission approval usually has been sought late in 
the proceedings,'* thus forcing a choice between sanctioning an unsatis- 
factory reorganization on the one hand, and unduly prolonging a re- 
ceivership on the other.*° Yet most of the plans approved have pro- 
vided for a reduction in fixed charges,*® a major desideratum in all 
reorganization.’’ There has, however, been a marked trend toward an 





upheld in Pittsburgh & W. Va. Ry. v. Interstate Commerce Comm., 293 Fed. 1001 
(App. D. C. 1923); Public Serv. Comm. v. Northern Cent. R. R., 146 Md. 580, 
127 Atl. 112 (1925). Approval of state commissions is no longer necessary. 
Minneapolis, St. P. & S. Ste. M. Ry. v. Railroad Comm., 183 Wis. 47, 197 N. W. 
352 (1924). 

8 In its annual report for 1907. Twenty-First ANN. Rep. I. C. C. 24 (1907). 
This recommendation was repeated, patiently, year after year. 22 id. 85, 96 (1908); 
23 id. 8 (1909); 24 id. 35 (1910); 25 id. 97 (1911); 26 id. 70 (1912); 27 id. 82 
(1913) ; 28 id. 65 (1914); 29 id. 69 (1915); 30 id. g2 (1916); 31 id. 69 (1917); 32 
id. 3 (1918). In 1910, 1914, and 1916, bills were introduced in response to these 
recommendations which passed the House but were quietly buried in the Senate. 
58 Conc. Rec. 8317 (1919). In 1911 the Taft-appointed Hadley Commission, 
whose distinguished membership and inconclusive report carry a contemporary ring, 
advocated publicity as a panacea. Report oF Rys. SEcurRITIES CoMM. (1911). 

® See Dayton-Goose Creek Ry. v. United States, 263 U.S. 456, 478 (1924). 

10 59 Conc. REc. 137, 566 (1920). 

11 59 Conc. REc. 228 (1920). 

12 This was the attitude taken by the late Senator La Follette, 59 Conc. REc. 
519 (1920). 

13 In one case involving the issue of securities for the purchase of a defunct 
road by a solvent connecting carrier, permission was refused because of the over- 
capitalization resulting from the proposed terms; but this was not precisely a reor- 
ganization case. Application of Pittsburgh & W. Va. Ry., 76 I. C. C. 663 (1923). 

14 See Chicago, M. & St. P. Investigation, 131 I. C. C. 615, 671 (1928), where 
this practice evoked the censure of the Commission. 

15 Invariably, in these circumstances, approval has been reluctantly given. Se- 
curities of the Chicago & Eastern Illinois Ry., 67 I. C. C. 61 (1921); Missouri- 
Kansas-Texas Reorganization, 76 I. C. C. 84, 651 (1922) ; Reorganization of Georgia 
& Florida Ry., 117 I. C. C. 473 (1926); Chicago, M. & St. P. Reorganization, 131 
I. C. C. 673 (1928). 

16 The only outstanding exception is the Texas & Pacific Readjustment, 86 
I. C. C. 617 (1924). In another case, however, the fixed charges, though reduced, 
were not scaled down sufficiently, and the road soon went into another receivership. 
Denver & Rio Grande Western Reorganization, 82 I. C. C. 745 (1923). 

17 DEWING, op. cit. supra note 1, at 1042. High fixed charges are usually the 
cause of a receivership, although they may eventuate, instead, in higher rates, or in 
inadequate maintenance and poor service. 
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excessively high proportion of bonds to total capitalization,!* which not 
only results in high fixed charges, but also puts control in the hands of 
a class with a small financial interest in the enterprise.t® Likewise 
open to question is the Commission’s apparent disregard of the rela- 
tion between capitalization and valuation,”° which it has carried to the 
point of brushing aside, for these purposes, the figures of its own 
Bureau of Valuation.** Overcapitalization must redound to the detri- 
ment of railroad credit, and may often eventuate in increased rates; 
while undercapitalization may deprive excluded stockholders of their 
legitimate equity.”* 

Equally vexatious has been the problem of regulating reorganization 
expenses. In one important case these charges were subjected to the 
scrutiny of the Commission, resulting in a considerable reduction.** 
Not only the amount, but also the method of payment, has been in- 
vestigated; on several occasions the practice of capitalizing these ex- 
penses in new securities has been vigorously condemned.” Accord- 
ingly, the St. Paul reorganization plan provided that these items should 
be paid out of non-capitalized assessments levied upon the old stock- 
holders who elected to participate, the fund to be held and controlled 
by the reorganization managers alone.*® The Commission, anxious to 
supervise the amount of the expenses, conditioned its authorization of 
the securities upon the impounding of this fund subject to future ap- 
proval of the sums to be paid therefrom.*7 But the Supreme Court 
has recently declared this condition to be unenforceable.2* The im- 
portance of this decision may lie not so much in the precise issue ad- 
judicated, for there are, possibly, other ways in which the result sought 





18 See Eastman, C., dissenting, in Denver & Rio Grande Western Reorganization, 
go I. C. C. 141, 157 (1924) (rehearing). 

19 See Eastman, C., dissenting, in Missouri-Kansas-Texas Reorganization, 76 
I. C. C. 84, 108 (1922) ; Denver & Rio Grande Western Reorganization, 82 I. C. C. 
745, 766 (1923). 

20 LoOcKLIN, op. cit. supra note 6, at 96. 

21 Missouri-Kansas-Texas Reorganization, 76 I. C. C. 84 (1922); Denver & Rio 
Grande Western Reorganization, 82 I. C. C. 745 (1923). 

22 FREDERICK, FEDERAL REGULATION OF RAILWAY SECURITIES (1927) 10; RIPLEY, 
op. cit. supra note 6, at 277 et seq. 

28 This was the claim made, but not allowed, in Reorganization and Control 
of Atlanta, B. & Atl. Ry., 117 I. C. C. 181, 184 (1926). 

24 Missouri-Kansas-Texas Reorganization, 99 I. C. C. 330 (1925). 

25 Acquisition & Stock Issue by Northern Colo. & E. R. R., 86 I. C. C. 617 
(1924); Reorganization of Georgia & Fla. Ry., 117 I. C. C. 473 (1926); Kansas 
City, Mexico & Orient Reorganization, 145 I. C. C. 339 (1928). 

26 Chicago, M. & St. P. Reorganization, 131 I. C. C. 673, 698 (1928). 

27 Id. at 724. 

28 United States v. Chicago, M., St. P. & P. R. R., 51 Sup. Ct. 159 (1931). 
The reorganization plan provided that the assessment fund was to be divided into 
two parts. The surplus from the first was to be paid over to the new company; 
that from the second, which was to be used in paying the reorganization man- 
agers, the committees, and counsel, might be so paid over at the managers’ abso- 
lute discretion. It was only as to the second part that the condition was declared 
invalid. The majority opinion indicated that the invalidity was due not to the 
fact that such power had not been delegated to the Commission, but that the 
control of a fund held by private individuals under a contract which gave the rail- 
road no interest, legal or equitable, was beyond the power of Congress over 
commerce. 
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by the Commission can be accomplished,” as in the effect it may have 
upon a Commission already somewhat perplexed and hesitant in the 
exercise of these powers of control.*° 

Although scrutiny of the proposed financial structure falls unques- 
tionably within the province of the Commission in view of its express 
authority over security issues, it has been suggested that an examina- 
tion of the intended distribution of the securities among the old security 
holders is not a proper Commission function.*t But railroad credit is, 
to a considerable extent, dependent upon fair treatment of railroad 
investors; ** these considerations should not be divorced, and in its 
hearings and reports the Commission has made no effort to do so. Se- 
curity holders have been freely permitted to intervene, even where their 
objections had already been submitted to the courts.** No reorgani- 
zations have been rejected or modified as unjust to these interveners, 
but approval of at least one important consolidation ** was refused for 
that reason. 

From this brief survey it is apparent that such supervision as exists 
is not particularly effective. Railroads and railroad investors are still 
very much at the mercy of bankers, lawyers, and reorganization man- 
agers. One possible solution might lie in the enactment of legislation 
modeled somewhat upon a provision of the Federal Trade Commission 
Act,®> which would allow federal courts to refer railroad reorganizations 
directly to the Commission for disposition. This would put supervision 
exclusively in the hands of men experienced in railroad problems; and 
by requiring submission in the early stages of the reorganization, ample 
opportunity for adequate consideration would be insured.** 





29 (1) The Commission might have withheld approval of the security issue until 
such expenses were submitted and examined. Cf. Missouri-Kansas-Texas Reor- 
ganization, 76 I. C. C. 84, 104 (1922). No injunction will lie where the Commis- 
sion has merely refused to take action. Proctor & Gamble Co. v. United States, 
225 U.S. 282 (1912). But cf. Intermountain Rate Cases, 234 U. S. 476 (1914). 
Nor can mandamus be brought. Interstate Commerce Comm. v. Washington Mer- 
chants Ass’n, 260 U. S. 32 (1922). And it is doubtful if there could be any review 
by common law certiorari. Cf. Degge v. Hitchcock, 229 U. S. 162 (1913); see 
Simpson, The Interstate Commerce Commission and Railroad Consolidation (1929) 
43 Harv. L. Rev. 192, 245, n.260. (2) The Commission might also have found 
that because the consideration to be paid the new company by the reorganization 
Managers was inadequate or because the new company needed more working 
capital, the public interest required that the surplus from the entire fund be 
turned over to the new company. Once the plan should become so modified by 
the parties, the entire fund would clearly be within the Commission’s control. See 
United States v. Chicago, M., St. P. & P. R. R., 51 Sup. Ct. 159, 163 (1931). 

80 See Missouri-Kansas-Texas Reorganization, 76 I. C. C. 84, 106 (1922). 

31 Swaine, Reorganization of Corporations: Certain Developments of the Last 
Decade (1928) 28 Cor. L. REv. 29, 61. 

82 See Stone, J., dissenting, in United States v. Chicago, M., St. P.& P. R. R., 
51 Sup. Co. 159, 167 (1931). 

33 Reorganization of Georgia & Fla. Ry., 117 I. C. C. 473 (1926); Chicago, 
M. & St. P. Reorganization, 131 I. C. C. 673 (1928); Kansas City, Mexico & Orient 
Reorganization, 145 I. C. C. 339 (1928). But cf. Control of the Big Four by the 
New York Central, 72 I. C. C. 96, 97 (1922). 

84 Nickel Plate Unification, ros I. C. C. 425 (1926). 

85 38 Srat. 722 (1914), 15 U. S. C. § 47 (1926). 

_ 86 Tt might even be wise to permit the Commission to appoint the reorganiza- 
tion managers and supervise the plan from the very beginning, as Commissioner 
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METHOpDs OF SCIENTIFIC CRIME DETECTION AS INFRINGEMENTS OF 
PERSONAL RicHTs.— More subtle in method than the third degree, 
and correspondingly more difficult to restrict without impairing the 
efficacy of criminal procedure, is the practice of subjecting suspects to 
unpleasant investigations prior to a judicial determination of guilt. The 
zeal of the police in the collection of Bertillon records, together with 
their readiness to experiment with applied psychology, enhanced, no 
doubt, by the popular superstition as to the infallibility of science,’ 
makes it at least questionable whether the law’s recognition of interests 
entitled to protection has kept pace with the discovery of methods for 
their violation. 

That an improper display of a suspect’s photograph ® in a “ rogues’ 
gallery ” may be a violation of the right to privacy * has been recognized 
in Louisiana ° and probably in New York.® But a recent New Jersey 
case’ has taken the position that whether any prisoner should be 





Eastman advocated in Chicago, M. & St. P. Reorganization, 131 I. C. C. 673, 713 
(1928). To some, however, this would be decidedly objectionable as amounting 
to governmental operation, rather than governmental regulation. See the con- 
curring opinion of Potter, C., in Denver & Rio Grande Western Reorganization, 82 
I. C. C. 745, 761 (1923); and of Hall, C., in Chicago, M. & St. P. Reorganization, 
131 I. C. C. 673, 7oo (1928). 


1 See Note (1930) 43 Harv. L. Rev. 617. 

2 See ELtis, DEBUNKING SCIENCE (1930) 8. 

8 After conviction and sentence the extent of the records which are to be made 
is often governed by statutes. See Kidd, The Right to Take Fingerprints, Measure- 
ments and Photographs (1919) 8 Catir. L. REv. 25, 30. But even without statutes, 
the keeping of fingerprints, measurements, and photographs has been permitted 
after conviction. Hodgeman v. Olsen, 86 Wash. 615, 150 Pac. 1122 (1915). 

4 The nature and scope of this right were clearly expounded for the first time 
by Warren and Brandeis, The Right To Privacy (1890) 4 Harv. L. Rev. 193. That 
it is an interest entitled to protection is asserted by Pound, Interests of Personality 
(1915) 28 Harv. L. REv. 343, 362. For the extent to which it has since been judi- 
cially recognized, see Note (1929) 43 Harv. L. REv. 297. 

5 Itzkovitch v. Whitaker, 115 La. 479, 39 So. 499 (1905) ; Schulman v. Whitaker, 
117 La. 704, 42 So. 227 (1906). 

6 An injunction to compel the destruction of photographs and plates after the 
dismissal of a prosecution for larceny was denied in Owen v. Partridge, 40 N. Y. 
Misc. 415, 82 N. Y. Supp. 248 (1903). The court there stated that the cause of 
action, if any, was for libel. In Matter of Mollineux v. Collins, 177 N. Y. 395, 
69 N. E. 727 (1904), it was held that no injunction would issue to compel the de- 
struction of photographs lawfully taken after conviction, although the conviction 
had been reversed on appeal. In consequence, LAws 1907, c. 626, N. Y. Penat Cope 
§ 379a, was passed, providing for the return on demand of any photographs at the 
termination of proceedings in favor of the accused. See People ex rel. Gow v. 
Bingham, 57 N. Y. Misc. 66, 72, 107 N. Y. Supp. 1oz1, 1016 (1907). In this case 
it was held that a writ of mandamus would not issue to compel the return of 
photographs and fingerprints when there were no proceedings against the accused, 
but the court declared that the officers were liable for an assault. In Hawkins v. 
Kuhne, 153 App. Div. 216, 137 N. Y. Supp. 1090 (1912), damages were allowed for 
the photographing, fingerprinting, and measuring of the accused before trial. 
Though the decision was placed on the ground of assault, the real interest pro- 
tected was the right to privacy, inasmuch as the injury lay in the preservation of a 
record rather than in the offensive nature of the contact. 

7 Bartletta v. McFeeley, 152 Atl. 17 (N. J. Eq. 1930). In connection with a 
raid on a printing plant which he owned, the plaintiff was arrested and charged with 
printing lottery tickets. He was fingerprinted and photographed, but was subse- 
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fingerprinted, measured, and photographed is an administrative question 
to be determined by the police; * and, in any event, in order to obtain 
relief in the courts the complainant must show that an improper use 
of the records is contemplated.® Whether the right to privacy would 
give any protection to the accused against irrelevant inquiries into 
private affairs by means of “truth serum” ° or the “ Berkeley Lie 
Detector ” 4 has apparently never been adjudicated, but it would seem 
that where the right is recognized it should afford protection against any 
such abuses.'* Though disclosure to a single individual is not the wide- 
spread publication usually found in violations of this right, it is neverthe- 
less an infringement of the essential underlying interest in privacy.** 

Apart from rights of action, however, some protection against un- 
warranted inquisitions is indirectly afforded by restrictions on the 
admissibility in evidence of the fruits of the investigation. Accuracy ** 





quently cleared of any implication in the crime. He then sued for an injunction to 
secure the return of the fingerprints and photographs. The court denied relief. 

8 See id. at 19, where the court said, “ The police department have the respon- 
sibility of the safety of the people and they must be given the necessary discretion 
to enable them successfully to assume that responsibility.” Compare the language 
in Gow v. Bingham, supra note 6, at 74-75, 107 N. Y. Supp. at 1017: “ The act of 
determining whether the liberty of a citizen shall be infringed . . . belongs solely 
to the legislature. ... To sustain a mere rule of the police department under 
such circumstances would be to confer upon the officials of that department not 
only executive but legislative and judicial functions.” 

® Mabry v. Kettering, 92 Ark. 81, 122 S. W. 115 (1909) (refusal of court to 
take judicial notice of the nature of a rogues’ gallery) ; see Schulman v. Whitaker, 
supra note 5, at 707, 42 So. at 228. In both cases the courts regard the use of 
photographs and fingerprints for identification as entirely proper. The propriety 
of other uses remains open to conjecture. 

10 See House, Why Truth Serum Should Be Made Legal (1925) 42 Men. Lec. J. 
138. The serum there described is a drug called scopolamin, more commonly known 
as “twilight sleep.” Its possibilities as a truth serum were first suggested to Dr. 
House by the fact that patients under its influence would answer questions with 
apparent truthfulness. See record in State v. Mayer, Superior Court of King 
County, Wash., Nov. 23, 1929 (unreported). 

11 See Larsen, The Berkeley Lie Detector and Other Deception Tests (1922) 
47 A. B. A. Rep. 619. This apparatus is so designed as to record simultaneously 
the respiratory and cardiac changes together with the changes in pulse rate and 
blood pressure while the association word test is given and the reaction time 
recorded. 

12 Since the use of deception tests usually necessitates bodily contact, which 
would cease to be privileged when employed for an improper purpose, an action 
for battery might be utilized to give the needed protection. Cf. Hawkins v. Kuhne, 
supra note 6. The difficulties of proof, however, and the obstacles to securing 
satisfaction of a judgment against a police officer for substantial damages, would 
be much the same as in actions for use of the third degree. See Note (1930) 43 
Harv. L. Rev. 617, 623, n.54. 

18 The recognition of the right should not depend upon the extent of its viola- 
tion, though that factor is material in determining the amount of the damages. 
Just as communication to a single individual is a sufficient publication in the law of 
defamation, so here, compulsory disclosure to one person should be sufficient. 

14 See Pound, Science and Legal Procedure (1928) 8 Am. J. or PsycHIATRY 
33, 36: “ The general security forbids that trial judges experiment at the expense 
of life, liberty, and property.” See also Chafee, The Progress of the Law— 
Evidence (1922) 35 Harv. L. REv. 302, 309. But see McCormick, Deception Tests 
and the Law of Evidence (1927) 15 Cattr. L. Rev. 484, 500. The progress toward 
gn in deception tests is reviewed and criticized in Note (1924) 33 YALE 

J. 77k 
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in the results obtained seems to be a requirement which the courts 
justly impose. Thus, when testimony as to the outcome of a systolic 
blood pressure deception test 1° was offered in evidence the court refused 
to admit it.1° The complete failure of a recent attempt ‘” to detect a 
murderer by means of the lie detector and truth serum indicates that 
the judicial scepticism was justified. Fingerprints,’* on the other hand, 
have been freely received,’® and the reports abound in tributes to their 
accuracy.”° Whether such complete reliance is justified in view of re- 
cently disclosed methods of “ planting ” false fingerprints 74 is open to 
some doubt. 

The most rigid barrier confronting evidence procured directly from 
the suspect is the privilege against self-incrimination.** But here again 
fingerprints have been favored. It has generally been held that the 
use of fingerprints to identify the prisoner as the criminal is not a vio- 





15 The apparatus and its operation are described by Marston, Psychological 
Possibilities in the Deception Tests (1921) 11 J. Crrm. LAW AND CRIMIN. 551, 553. 

16 Frye v. United States, 54 App. D. C. 46, 293 Fed. 1013 (1923), (1924) 37 
Harv. L. Rev. 1138; cf. Rex v. Booher, [1928] 4 D. L. R. 795, (1929) 42 Harv. L. 
Rev. 704 (confession made under hypnotic influence). 

17 See State v. Mayer, supra note 10. After several long sessions in which no 
definite results were obtained, the suspect learned to disrupt the process by a 
manipulation of his fingers. This obstacle was overcome by having deputy sheriffs 
hold his hands. Subsequently he refused to codperate at all, and finally, losing his 
temper, he smashed the machine. The court enjoined any further questioning of 
the accused except in the presence of his attorney. 

18 A brief history of the use of fingerprints for identification purposes is given 
in People v. Sallow, 100 Misc. 447, 165 N. Y. Supp. 915 (1917). 

19 Castleton’s Case, 3 Crim. App. 74 (1909); People v. Jennings, 252 IIl. 534, 
96 N. E. 1077 (1911). The cases are collected in Note (1922) 16 A. L. R. 370, and 
Note (1929) 63 id. 1324. A number of other cases from the trial courts are col- 
lected in TAyLor, FINGERPRINT EVIDENCE (1920). In reliance on the latter collec- 
tion, it has been said that there is only one case in which the jury did not believe 
the experts. See Kidd, supra note 3, at 26. But the statement is contradicted by a 
collection of cases in which the jury was not convinced. See WEHDE AND BEFFEL, 
FINGERPRINTS CAN BE ForcGeEpD (1924) C. 5. 

20 See Moon v. State, 22 Ariz. 418, 423, 198 Pac. 288, 290 (1921); People v. 
Jennings, supra note 19, at 547, 96 N. E. at 1081; Emperor v. Sahdeo, 3 Nagpur L. 
Rep. 1, 9-15 (1904) ; People v. Sallow, supra note 18, at 452-53, 165 N. Y. Supp. 
at 918. See GaLTon, FINGERPRINTS (1892) 97, for the statistical calculations upon 
which the doctrine of infallibility was originally based. 

21 See WEHDE AND BEFFEL, FINGERPRINTS CAN BE Forcep c. 14. This some- 
what sensational booklet describes completely a process whereby, it is contended, 
fingerprints of an innocent man can be taken from any surface, engraved upon a 
copper plate die, and transferred to the scene of the crime by means of rubber 
finger tips. The resulting print is said to be a reproduction of the original to the 
minutest detail. 

22 See 4 WicMorRE, EvIpENCE (2d ed. 1923) §§ 2250-84 for an exposition of the 
history, policy, and scope of the privilege. It should be observed that any protec- 
tion against unpleasant investigations which the privilege against self-incrimination 
may afford is largely lost if evidence given by the accused is to be admitted when 
it is surreptitiously obtained. Such evidence was held admissible in Olmstead v. 
United States, 277 U. S. 438 (1927) (wire-tapping) ; Commonwealth v. Goodwin, 
186 Pa. 218, 40 Atl. 412 (1898) (mail intercepted) ; State v. Booker, 68 W. Va. 8, 
69 S. E. 295 (1910). As to the admission of evidence obtained by illegal searches 
and seizures, the American jurisdictions are almost equally divided. The cases are 
collected in Notes (1923) 24 A. L. R. 1408; (1924) 32 id. 408; (1926) 41 id. 1145; 
(1928) 52 id. 447. 
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lation of his privilege.2* Since the fingerprints must correspond with 
others procured by independent investigation, the danger that reliance 
will be placed on exactions from the prisoner * to the exclusion of a 
thorough investigation of other sources is overcome. It should also be 
noted that in the use of such evidence the accused is not called upon to 
exercise any volition *° or to disclose any of his knowledge. 

The extent to which the use of deception tests violates the privilege 
against self-incrimination must depend upon the type of test used. 
The blood pressure test, when employed alone, would seem to differ from 
the use of fingerprints only in that it enables the investigators to as- 
certain the suspect’s state of mind, and an objection on this ground 
would apparently be based only on the “ fox-hunter’s reason ” 7° for 
the privilege. When the association word test *? is combined with the 
blood pressure test the requirement of volition ** on the part of the 
suspect is added. Yet, since the words spoken do not in themselves ex- 
press ideas, they would not be testimony in any ordinary sense,”® and 
consequently should not be excluded. This position is strengthened by 
the fact that the success of the test depends upon the investigator’s 
previous familiarity with the details of the crime,*° so that its use will 
not encourage perfunctory research. But when, with the use of truth 
serum, the suspect is compelled directly to disclose his guilt, there is an 
obvious violation of the privilege.* Whether the complete fulfillment 
of the very object of criminal investigation *? which this method offers, 





23 Moon v. State, supra note 20; Garcia v. State, 26 Ariz. 597, 229 Pac. 103 
(1924); People v. Sallow, supra note 18; McGarry v. State, 82 Tex. Cri. Rep. 
597, 200 S. W. 527 (1918); cf. Shaffer v. United States, 24 App. D. C. 417 (1904) 
(photograph). But cf. State v. Cerciello, 86 N. J. L. 309, 90 Atl. 1112 (1914); 
People v. Hevern, 127 Misc. 141, 215 N. Y. Supp. 412 (1926). 

24 This danger was first suggested in 1 STEPHEN, History oF CRIMINAL LAW 
(1883) 442. It is given by Wigmore as the chief reason for the continued recogni- 
tion of the privilege against self-incrimination. See 4 WicMoRE, EVIDENCE 864. 

25 See People v. Sallow, supra note 18, at 463, 165 N. Y. Supp. at 924. 

26 Bentham thus described the idea of fairness to the accused, which he enu- 
merated as one of the “ pretences for exclusion.” See BENTHAM, RATIONALE OF 
JupictaL Evmence (Mill’s ed. 1827) bk. IX, pt. IV, c. III. 

27 The chief American exponent of the association word test as a means for 
the detection of crime was Professor Miinsterberg. See MUNSTERBERG, ON THE 
Wirness STAND (1908) 77 et seg. He provoked a powerful reply from Professor 
Wigmore, attacking the new method on the ground of lack of verification, inadapti- 
bility for court room use, and inaccuracy of results. See Wigmore, The Psychology 
of Testimony (1909) 3 Itt. L. REv. 399. 

28 It is, of course, possible that behaviorists will succeed in reducing the exercise 
of volition to a mechanistic basis codrdinate with any physiological process. See 
Watson, BEHAVIORISM (1924) 6. When that has been achieved there should be no 
greater objection to the observation of the stimuli and responses involved than 
there is to a study of the papillary ridges. 

29 See McCormick, supra note 14, at 502; (1924) 37 Harv. L. Rev. 1138. But 
see Wigmore, supra note 27, at 430. The scope of the privilege has been defined by 
Professor Wigmore as “the employment of legal process to extract from the per- 
son’s own lips an admission of his guilt, which will thus take the place of other 
evidence.” See 4 WicMorRE, EvIDENCE § 2263. 

80 See MUNsTERBERG, loc. cit. supra note 27. 

81 Though the physical effect of the drug is the immediately operative force in 
compelling the truthful reply, the question remains as to whether the accused may 
be subjected to its influence by legal process. See House, supra note 10, at 139. 

82 See id. at 141. 
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assuming its accuracy, would warrant the abrogation of the privilege in 
order to permit its use, must remain a matter of speculation. 

It has been suggested by the proponents of deception tests that a 
guilty defendant will readily waive the privilege against self-incrimina- 
tion because his refusal to take the test would indicate his guilt.** 
Although no inference of guilt may be drawn at trial from a claim of 
privilege,** the force of such moral suasion may result practically in an 
entire loss of the advantage of the privilege during the preliminary in- 
vestigation.** Against such compulsion the law apparently offers no 
protection to the innocent; fear that the same sort of compulsion would 
operate against every criminal defendant when made a competent wit- 
ness in his own behalf *® has gone unheeded.*” 
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STATUTES RESTRICTING THE SALE OF ConvicT-MapE Goons. — The 
now almost universal practice of putting convicts at useful work’ is 
generally conceded essential for their own well-being and reforma- 
tion.* But because nothing approximating the regular scale of wages 
is customary or to be expected in the prison factories,* and because 
there is no impelling necessity to market their products at a profit, 
prison goods have a distinct price advantage over those of free labor. 
Manufacturers have felt the pressure of this competition, and 
as a result their associations, together with labor unions and women’s 
clubs, have promoted legislation restricting the sale of convict- 
made goods.* Several states confine the sale of their prison prod- 





33 See MUNSTERBERG, Op. cit. supra note 27, at 82. 

34 The American states have almost universally provided by statute that no 
inference of guilt arises from a claim of the privilege. The statutes are collected in 
4 WicmorE, EvIpENcE § 2272, n.2. 

35 See MUNSTERBERG, Op. cit. supra note 27, at 87 (youth residing at his uncle’s 
home suspected of petty thievery) ; Larsen, Modification of the Marston Decep- 
tion Test (1921) 12 Jour. or Crm. LAw AND CRrIMIN. 390, 395 (investigation of 
petty thefts in a girls’ dormitory). 

86 See Testimony of Persons Accused of Crime (1866) 1 Am. L. REv. 443, 446. 

87 By statute the accused has been made a competent witness in his own behalf 
in England and in all the American states except Georgia. See 1 WicmoreE, Ev1- 
DENCE § 579. For a collection of the statutes, see id. § 488. 


1 See Prison INpustries (Bureau Foreign and Domestic Commerce, U. S. 
Dept. of Comm., 1929) 19 et seq. 

2 From the penological standpoint it is desirable to save the convicts from 
the unhappy effects of idle confinement and to rehabilitate them for a useful life 
of industry. See Prison INpusTRIES, op. cit. supra note 1, at 10. Furthermore, 
it seems sensible to make prisoners contribute to their own support and that of 
their dependents. See WreyANp, A Stupy oF WAGE-PAYMENT TO PRISONERS AS A 
PenaL METHOD (1920) 93. 

8 See Prison INDUSTRIES, op. cit. supra note 1, at 1; WEYAND, op. cit. supra 
note 2, at 85. 

4 See, for the part of (1) labor unions: 69 Conc. Rec. 8667 (1928); Hear- 
ings Before Committee on Labor, House of Rep., 7oth Cong. 1st Sess., on H. R. 
7729 (1928) 14, 16, 24, 55, 101, 306 et seqg.; (2) manufacturers’ associations: 
69 Conc. REc. 8651, 8663 (1928); Hearings Before Committee on Labor, supra, at 
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ucts to their own institutions; ° others restrain the number of con- 
victs in any type of manufacture to a given percentage of the free 
labor of the state engaged in that work;°* and others, apparently 
with a view to making the goods less salable, stamp them “ convict- 
made.” ? 

But these regulations do not affect sales of the products of the 
prisons of other states.* To accomplish this, New York passed a law 
in 1894 ° requiring all convict goods made in other states to be con- 
spicuously branded “ convict-made”’ before being offered for sale in 
New York.1® At the same time another act? was passed which 
exacted a five-hundred dollar fee and troublesome information‘? as 
the price of an annual license to trade in such goods. Several states 
thereafter enacted substantially this form of the branding law,’* the 
more recent legislation adding the further requirement of sterilization 
of the goods.’* But in the first year after the New York branding law 
was passed it was held invalid as a discrimination against interstate 
commerce.'® Consequently the legislature at once repealed both 





38, 67, 75, 97; (3) women’s clubs: 69 Conc. Rec. 8649 (1928); Hearings Before 
Committee on Labor, supra, at 32, 33, 36; Prison INDUSTRIES, op. cit. supra 
note 1, at vil. 

5 See Prison INDUSTRIES, op. cit. supra note 1, at 19; ComMMONS AND ANDREWS, 
PRINCIPLES OF LABOR LEGISLATION (1920) 80. Even if the law provides for pub- 
lic sale of any surplus, the prison is not permitted intentionally to produce a 
surplus. Ove Gnatt Co. v. Jackson, 173 N. E. 335 (Ind. App. 1930). 

6 Minn. Stat. (Mason, 1927) § 10814; see Prison INDUSTRIES, op. cit. supra 
note 1, at 5. 

7 Me. Rev. Start. (1930) c. 152, §39; N. M. Stat. Ann. (Courtright, 1929) 
§ 130-176. 

8 With respect to foreign convict goods, importation is forbidden by Congress. 
Act of June 17, 1930, c. 497, tit. III, § 307, 46 Stat. 689, 19 U. S. C. A. § 1307 
(Supp. 1930). 

9 N. Y. Laws 1894, c. 698. The first law of this type in New York was passed 
a few years earlier. New York Laws 1887, c. 323. It was broad enough to cover 
New York goods and was inexact in its provisions for branding; probably for 
these reasons it was repealed. N. Y. Laws 1894, c. 698. Pennsylvania, however, 
seems to have had the first branding law. Pa. Pub. Laws 1883, p. 125, Pa. STar. 
Ann. (Purdon, 1930) tit. 61, §§ 251-54. But neither this statute nor the first 
California act which prohibited the sale of convict goods has been a model for 
legislation in other states. Cal. Laws 1901, p. 326, Cav. Pen. Cope (Deering, 
1923) §679a._ 

10 The statute also required that the date and prison of manufacture be 
branded on the goods. If branding was impossible, the goods and their con- 
tainer were to be tagged with these statements. 

11 N. Y. Laws 1894, c. 699. Ohio passed a similar law. Ohio Laws 1894, p. 346. 

12 Some of the information required was the names and addresses of all who 
sold to, and all who bought of, the licensee. 

13 Ky. Srat. (Carroll, 1930) §§ 524-26; Ore. Cope ANN. (1930) §§ 67—-2010-14; 
Wis. Stat. (1929) § 132.13. Another Kentucky law required vehicles carrying coal 
or coke for local consumption produced by convicts in other states to be labelled 
“ convict-made coal” or “ convict-made coke” in letters four inches high. Ky. 
Stat. (Carroll, 1930) § 526a-r. 

14 Cat. Copes AND Gen. Laws (Deering, Supp. 1929) § 80622; Ore. Cope ANN. 
(1930) § 59-402; WasH. Comp. Stat. (Remington, Supp. 1927) § 5847-1. These 
laws also have provisions for insertion of the labelling phrase in advertisements. 
The California act requires a poster with a similar statement near the goods when 
on sale in a store. 

15 People v. Hawkins, 85 Hun 43, 32 N. Y. Supp. 524 (1895). Accord: 
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laws ‘* and enacted them again*’ with the exception for New York 
prison goods omitted. Several states subsequently adopted one ?* or 
both ?® of these laws, but when their constitutionality was contested in 
New York it was held that the branding law was still repugnant to the 
commerce clause when applied to out-of-state goods,”° and that the li- 
cense act was based upon an unreasonable classification which denied 
equal protection of the laws.** 

New York accordingly repealed both of these laws in 1921.2? The 
legislature, however, was only temporarily weary, for in 1928 it re- 
enacted ** the branding law of 1894, and the licensing act of 1896 
minus the fee and couched as an act requiring registration. The future 
of this legislation would have been dark had not Congress been consider- 
ing the Hawes-Cooper bill, providing that on the “ arrival or delivery ” 
of convict goods in a state they should be subject to its laws in the 
same manner as if they had been produced there. This bill was passed 
in 1929,** to take effect on January 19, 1934. New York almost at 
once declared that its 1928 law should be repealed as from January 19, 
1934,”° and from that date no convict goods should be shipped into the 
state for sale on the open market.*® But, as the federal act does not 
apply in terms to goods until after their “ arrival or delivery ” in the 





Arnold v. Yanders, 56 Ohio St. 417, 47 N. E. 50 (1897) (holding invalid the Ohio 
license act, supra note 11). See Note (1925) 25 Cou. L. REv. 814, 816. 

16 The branding law was repealed by N. Y. Laws 1896, c. 931, § 6, and the 
licensing act by N. Y. Laws 1897, c. 415, § 190. 

17 This branding law was N. Y. Laws 1896, c. 931, repealed by N. Y. Laws 
1897, c. 415, § 190, substantially reénacted by N. Y. Laws 1897, c. 415, § 53, 
N. Y. Lasor Law (1909) $193. This licensing act was N. Y. Laws 1897, c. 415, 
§§ so-52, N. Y. Lasor Law (1909) §§ 190-92. 

18 Laws of states which have the branding act alone are: Minn. Laws 1929, 
c. 138; Mont. Rev. Cope (Choate, 1921) § 11572; N. J. Comp. Srat. (Supp. 
1931) §§$ 182-120-24; On10 GEN. Cope (Page, 1931) §§ 6213-18; Okla. Laws 1925, 
p. 304, §1, repealed, Oxia. Comp. Stat. ANN. (Supp. 1926) c. 89; Tex. Rev. 
Crv. Cope (Vernon, 1928) § 616628; cf. La. Rev. Stat. ANN. (Marr, 1915) § 2179 
(convict-made brooms). Doubtless the Oklahoma act was repealed because it 
was held to apply to sales by the local prisons. Choctaw Pressed Brick Co. v. 
Townsend, 108 Okla. 235, 236 Pac. 46 (1925). 

19 Coto. Comp. Laws (1921) $§ 3745-55; Inv. Ann. Stat. (Burns, 1926) 
8§ 9755-65. 

20 People v. Hawkins, 157 N. Y. 1, 51 N. E. 257 (1898), aff’g 20 App. Div. 
494, 47 N. Y. Supp. 56 (1897). Accord: Opinion of the Justices, 211 Mass. 
605, 98 N. E. 334 (1912), Note (1912) 26 Harv. L. Rev. 78, 80. Three judges dis- 
sented in the New York case. Of the majority only one was of the opinion that the 
act was an improper exercise of the police power under the due process clause. 

21 People v. Raynes, 136 App. Div. 417, 120 N. Y. Supp. 1053 (1910), aff’d 
without opinion, 198 N. Y. 539, 92 N. E. 1097 (1910), reargument denied, 
198 N. Y. 622, 92 N. E. 1097 (1910). 

22 N. Y. Laws 1921, c. 50, § 474, renumbered § 504 by N. Y. Laws 1922, 
C. 405, § 2. 

23 N. Y. Laws 1928, c. 805, N. Y. Gen. Bus. LAw (1909) §§ 67-68. 

24 Act of Jan. 19, 1929, c. 79, 45 StaT. 1084, 49 U. S. C. A. § 65 (Supp. 1930). 

25 N. Y. Laws 1930, c. 136, § 2. 

26 “ No goods, wares, or merchandise manufactured or mined by convicts or 
prisoners of other states, except convicts or prisoners on parole or probation, shall 
be shipped into this state to be sold on the open market, or sold to or exchanged 
with an institution of this state or with any of its political subdivisions.” N. Y. 
Laws 1930, c. 136, §1, N. Y. Gen. Bus. Law (1909) § 69. 
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state, the New York act must be construed to permit their shipment 
until that time if it is to be valid.*? 

The constitutionality of the Hawes Act under the commerce clause, 
however, is uncertain. The act was modelled closely, to be sure, upon 
the Wilson Act of 1890,* which, under the decision in Jn re Rahrer,?° 
succeeded in doing to liquor what the present act attempts to do to 
convict goods.*® But the Hawes Act contains a weakness which was 
absent from its prototype, in that it is a regulation of commerce in 
articles manufactured by a certain class. In Hammer v. Dagenhart,** 
the first child labor case, the Court held that a regulation of commerce 
in articles because they had been manufactured by a certain class 
was in truth not a regulation of commerce but of manufacture, and 
was consequently without the power of Congress. The Hawes Act, 
on the other hand, may be said to regulate commerce in articles because 
of their detrimental economic effect in the state of sale. It merely re- 
moves commerce-clause objections to police regulations of the state 
which might otherwise be valid.** For this reason the Hawes Act may 
be free from the vice of the child labor law.** 

Even if state legislation directed against dealing in convict goods 
satisfies the commerce clause, it must still surmount barriers raised by 
the due process and equal protection provisions.** It is clear that 





27 The Wilson Act of 1890 provided that “on arrival” of liquor in a state 
it might be treated as if produced there. Act of Aug. 8, 1890, c. 728, 26 STAT. 313. 
The Supreme Court construed the act as inapplicable to liquor before delivery to 
the consignee. Rhodes v. Iowa, 170 U. S. 412 (1898) ; see (1907) 20 Harv. L. Rev. 
331. Congress made the Hawes Act clear on this point by saying “ on arrival or 
delivery.” 

The New York act applies only to out-of-state goods, but this seems unim- 
portant because New York convict goods are produced only for government use. 
N. Y. Correc. Law (1929) § 184. 

28 Supra note 27. 

29 140 U. S. 545 (1891). 

30 The Court in Jn re Rahrer said: “ No reason is perceived why, if Congress 
chooses to provide that certain designated subjects of interstate commerce shall 
be governed by a rule which divests them of that character at an earlier time 
than would otherwise be the case, it is not within its competency to do so.” 
140 U. S. 545, 562, per Fuller, C. J. Congress believed that this decision covered 
the Hawes Act. Hearings Before Committee on Labor, supra note 4, at 56; 
69 Conc. Rec. 8652 (1928). 

81 247 U. S. 251 (1918), holding invalid the Act of Sept. 1, 1916, c. 432, 
39 Stat. 675, which prohibited transportation in interstate commerce of goods 
made at factories in which certain child labor had been employed within given 
periods. 

32 See Biklé, The Silence of Congress (1927) 41 Harv. L. REv. 200, 220. It is 
to be noted that the Hawes Act permits the states to subject the goods to their 
laws in general, while the Wilson Act only subjected liquor to laws enacted in 
the exercise of the police power. It is difficult to see that this makes any dif- 
ference, since all legislation enacted under the Hawes Act will have a police 
justification. But cf. Davis, The Hawes-Cooper Act Unconstitutional (1930) 
23 LAWYER AND BANKER 296, 316. 

83 It should be noted, however, that in the child labor case the Court held 
that the statute could not be supported on the basis that child goods competed 
unfairly with local products in the states which prohibited child labor. Ham- 
mer v. Dagenhart, 247 U. S. 251, 273 (1918). 

84 See Bell’s Gap R. R. v. Pennsylvania, 134 U. S. 232, 237 (1890); Louis- 
ville Gas & Elec. Co. v. Coleman, 277 U. S. 32, 37 (1928). The equal protection 
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the states have reason to suppose that the local sale of convict-made 
goods unduly depresses the market for the products of their own manu- 
facturers and free laborers.*° As expressed by Mr. Justice Holmes, 
“The fourteenth amendment does not prohibit legislation special in 
character. It does not prohibit the state from carrying out a policy that 
cannot be pronounced purely arbitrary, by taxation and penal laws.” *° 
The policy behind legislation against convict goods is the promotion 
of the prosperity of the largest class in many states, a condition which 
contributes directly to the economic welfare of the state as a whole.*’ 
Such a legislative object seems a legitimate one under the decisions of 
the Supreme Court.** 

But even if the Constitution does not stand in the path of legisla- 
tion of this kind, the difficulty of its enforcement may be a larger 
obstacle to its success. Customs officers of foreign countries with 
laws forbidding the importation of prison products doubt the efficacy 
of the ban.*® Convict goods are in appearance like other goods; they 
are easily dressed in brands and trade names.*® To the difficulties in- 
herent in making effective anti-dumping legislation,*t convict-made- 
goods statutes add the problem of enforcing interstate anti-dumping 
policies by untrained and even non-existent corps of customs officials. 





clause was held insurmountable in People v. Raynes, supra note 21, at 421, 
120 N. Y. Supp. at 1057. But it is to be noted that when the Court of Appeals 
denied reargument after its affirmance without opinion, it stated that its decision 
had been on the authority of People v. Hawkins, supra note 20, which had turned 
on the commerce clause. See note 21, supra. 

35 See Prison INDUSTRIES, op. cit. supra note 1, at 13. 

36 Central Lumber Co. v. South Dakota, 226 U. S. 157, 160 (1912); cf. 
Quong Wing v. Kirkendall, 223 U.S. 59, 62 (1912) ; Note (1931) 44 Harv. L. Rev. 
443. 

37 A similar question has arisen in connection with the validity of anti-chain- 
store legislation. See Legislation (1931) 44 Harv. L. Rev. 456, 458; Legislation 
(1931) 31 Cor. L. Rev. 145, 148; Note (1931) 40 YALE L. J. 431, 432. The argu- 
ment in behalf of these laws is that it is a proper exercise of the police power to 
discriminate against the chains in order to protect the individual merchant, who 
the legislature has reason to believe is more beneficial to the community. See 
Becker and Hess, The Chain Store License Tax and the 14th Amendment (1929) 
7 N.C. L. Rev. 115, 123; Legislation (1931) 31 Cov. L. Rev. 145, 152 et seq.; cf. 
Note (1931) 40 YALE L. J. 431, 435. 

38 See Barbier v. Connolly, 113 U. S. 27, 31 (1885); Noble State Bank v. 
Haskell, 219 U. S. 104, 111 (1911); Rast v. Van Deman & Lewis, 240 U. S. 342, 
368 (1916) ; Swayze, Judicial Construction of the Fourteenth Amendment (1912) 
26 Harv. L. Rev. 1. 

89 See Prison INDUSTRIES, Op. cit. supra note 1, at 86 et seq. 

40 The Federal Trade Commission has had occasion to prosecute distributors 
who used misleading letterheads and labels to sell convict goods. Matter of 
Com’th Mfg. Co., et al., 11 F. T. C. Dec. 133 (1927) ; cf. HENDERSON, FEDERAL TRADE 
ComMMISSION (1925) 189. See also 69 Conc. Rec. 8648 (1928). 

41 See Viner, DumpiInG (1923) 17 et seqg.; VINER, MEMORANDUM ON Dump- 
1nG (Publications of the League of Nations, II. Economic and Financial, 1926) II. 
63, p. 15 et seg.; Mason, Dumping (unpublished thesis in Harvard University 
Library, 1924) 362. 
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EMERGENCY LEGISLATION. — In England until 17931 the operation 
of a statute related back to the first day of the session of Parliament at 
which it was passed,” in the absence of the specification of a definite 
time when it should take effect. The injustice of such a retroactive 
rule was obvious. In the United States laws generally went into force 
from the date of their enactment,* but in the early part of the nineteenth 
century widespread modifications of this rule developed. A desire to 
postpone effectiveness in order to permit a reasonable time for promul- 
gation had to be combined with the occasional necessity of permitting 
statutes to take immediate effect. An “ emergency ” power thus had 
to accompany constitutional provisions requiring the delayed operation 
of statutes. The first “emergency clause” appeared in the original 
constitution for Indiana adopted in 1816,° which contained a provision 
that no act should be in force until published, “ unless in cases of 
emergency.” No other emergency clauses were embodied in the state 
constitutions for a number of years, although the requirement of publi- 
cation reappeared in unconditional form.* During this early period the 
legislatures commenced to provide by general act for the postponement 
of the operation of statutes until a prescribed period after passage, unless 
a statute itself specifically provided otherwise.’ In 1832 the constitu- 
tion of Mississippi * incorporated this rule, and later it was introduced 
into the constitutional law of several states.® Finally, in 1848 the sec- 
ond Illinois constitution *° altered the proviso of this rule of delay 
to read: “ unless in case of emergency the general assembly shall other- 
wise direct.” Thus, the typical emergency clause was created, and 
thereafter clauses in similar form appeared in an increasing number of 
new state constitutions.‘ By such postponement an opportunity was 
theoretically guaranteed to the people to regulate their conduct with due 
regard to new laws.?? 





1 In that year, by the Acts of Parliament Commencement Act, 33 Geo. III, c. 13, 
it was provided that statutes should take effect from the date of receiving royal 
assent. 

2 See Crates, Statute Law (3d ed. 1923) 51; 2 Dwarris, STATUTES (2d ed. 
1848) 543. 

3 See 1 Bi. Comm. *46. 

* See 1 Kent, Commentaries (3d ed. 1836) 454; Jones, StaTruTE LAW MAKING 
(1912) 161. Cf. U. S. Const. art I, § 9, par. 3. 

5 Art. XI, § 8. 

® Towa Const. (1846) art. III, § 27; Wis. Const. (1848) art. VII, § 21. 
~ 7 E.g., Mass. Rev. Stat. (1836) c. 2, §4; N. Y. Rev. Strat. (1829) c. VII, tit. 

- $12. 

8 Art. VII, § 6. 

® Micu. Const. (1850) art. IV, § 20; Mp. Const. (1851) art. III, § 31; W. Va. 
Const. (1872) art. VI, § 30 (two-thirds vote required); Fra. Const. (1885) art. 
III, § 18; Uran Const. (1895) art. VI, § 25 (two-thirds vote required). 

10 Art. ITI, $ 23. 

11 Inp. Const. (1851) art. IV, § 28; Ore. Const. (1857) art. IV, § 28; TENN. 
Const. (1870) art. II, § 20 (phrased: “unless . . . the public welfare requires that 
it should take effect sooner”); Mo. Const. (1875) art. IV, § 36; Nes. Const. 
(1875) art. III, § 24; Coro. Const. (1876) art. V, §19; Tex. Const. (1876) art. 
III, § 39; Ipano Const. (1889) art. III, § 22; N. D. Const. (1889) $67; S. D. 
Const. (1889) art. III, § 22; Ky. Const. (1890) § 55; VA. Const. (1902) § 53. 

12 See Price v. Hopkins, 13 Mich. 318, 325 (1865); Collins v. Jackson, 119 
Miss. 727, 751, 81 So. 1, 9 (1919); Roanoke v. Elliott, 123 Va. 393, 401, 96 S. E. 
819, 822 (1918) ; Jones, loc. cit. supra note 4. 
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The emergency provision was firmly entrenched before the introduc- 
tion of the optional referendum into the United States in 1898,'* but 
with the arrival of that device a delay further served to afford an oppor- 
tunity for the assertion of the right of reference to popular vote.** The 
referendum provisions, whether or not expressly delaying the operation 
of legislation, generally contain a “ safety clause” which exempts from 
the right of referendum “ laws necessary for the immediate preservation 
of the public peace, health, or safety.” *° Where the referendum pro- 
vision is added to a constitution with an emergency clause, as in Colo- 
rado, Oregon, and South Dakota, it becomes necessary, for legislation 
to take both immediate and final effect, that a safety and an emergency 
provision be combined.*® In addition, the later safety clause has been 
held to modify the emergency clause. Not only is it necessary to state 
the existence of an emergency, but the law must be expressly declared to 
be “ necessary for the immediate preservation of the public peace, health, 
and safety ” as phrased in the safety clause itself.17 In the newer consti- 
tutions the emergency phraseology has generally been supplanted by the 
wording of the safety clauses, whether the provision for delay and that 
for a referendum appear in separate sections ** or, more artistically, in 
a unified provision.’® 

Constitutional provisions governing the time for statutes to take 
effect have now been adopted in thirty-one states,?° while almost all of 





13 §. D. Const. (1889) art. III, § 1, as amended 1898; see Dopp, STATE GOVERN- 
MENT (1922) 503. In twenty-five states the constitutions now provide for a refer- 
endum on some or all legislative enactments. See Legislation (1930) 43 Harv. L. 
Rev. 813, n.1. 

14 See Ariz. Const. (1910) art. IV, §1; Jones, loc. cit. supra note 4. 

15 See Legislation (1930) 43 Harv. L. REv. 813, 815. 

16 Jn re Interrogatories of the Governor, 66 Colo. 319, 181 Pac. 197 (1919); 
Hodges v. Snyder, 43 S. D. 166, 178 N. W. 575 (1920). 

17 Thus, a statute declaring only an emergency to exist, which would have been 
sufficient to put the act into immediate operation prior to the referendum amend- 
ment with its safety clause, has been declared to be no longer valid to avoid delay. 
State ex rel. Richards v. Whisman, 36 S. D. 260, 154 N. W. 707 (1915); Sears v. 
Multnomah County, 49 Ore. 42, 88 Pac. 522 (1907). But cf. State ex rel. Langer v. 
Crawford, 36 N. D. 385, 62 N. W. 710 (1910) (referendum statute expressly made 
applicable to any “emergency measure”). Where a safety provision alone was 
contained in an act, it was held that a referendum was avoided, but not the cus- 
tomary delay before taking effect. People ex rel. Keefer v. Ramer, 61 Colo. 422, 
158 Pac. 146 (1916). 

18 N. M. Const. (1911) art. IV, §§ 1, 23; Oxia. Const. (1907) art. V, §§ 1, 58. 

19 Ariz. Const. (1910) art. IV, $1. 

20 Ar:z. Const. (1910) art. IV, § 1 (90 days after session) ; ARK. Const. (1874) 
amend. no. X, adopted 1909 (same) ; Cat. Const. (1879) art. IV, § 1, as amended 
1911 (same) ; Coto. Const. (1876) art. V, § 19 (90 days after passage) ; FLA. Const. 
(1885) art. III, §18 (60 days after session) ; IpAHO Const. (1889) art. III, § 22 
(same); Itz. Const. (1870) art. IV, §13 (July 1st after passage); INp. Const. 
(1851) art. IV, §28 (after publication and circulation); Iowa Const. (1857) 
art. III, § 26 (July 4th after passage or 90 days after a special session); KaN. 
Const. (1859) art. II, §19 (after publication) ; Ky. Const. (1891) § 55 (90 days 
after session) ; La. Const. (1913) art. 42 (after promulgation, laws to be consid- 
ered promulgated 10 days after publication) ; Me. Const. (1819) art. XXXI, § 16, 
adopted 1908 (90 days after session) ; Mp. Const. (1867) art. III, § 31, art. XVI, 
§ 2, adopted 1915 (June 1st after session); Mass. Const. (1780) art. XLVIII, 
adopted 1918 (90 days after becoming a law); Micu. Const. (1908) art. V, $1, 
as amended 1913, § 21 (90 days after session) ; Miss. Const. (1890) $75 (60 days 













LEGISLATION 853 
the others ** have prescribed the rule for ordinary statutes by a general 
act.2* In the latter jurisdictions a special provision in any act will of 
course override the general one,”* and four constitutions still determine 
the date of operation only “ unless otherwise specifically provided.” ** 
But under the other constitutions a law must either be directed to an 
emergency or be for the preservation of peace, health, or safety in order 
that it may be put into immediate effect.*° Some provisions require that 
the facts constituting the urgency be set out,?* while under other con- 
stitutions it is only necessary that it be “ expressed” or “ declared ” 
in the act that an emergency exists, or that it is a law for the preservation 
of the public health and safety.2” Many of the constitutions require a 



























































after passage); Mo. Const. (1875) art. IV, § 36 (90 days after session); NEB. 
Const. (1875) art. III, §27 (three months after session); N. M. Const. (1911) 
art. IV, § 23 (90 days after session); N. D. Const. (1889) $67 (July 1st after 
session) ; O10 Const. (1851) art. II, § 1c, adopted 1912 (90 days after filing with 
sec’y of state); Oxia. Const. (1907) art. V, §58 (90 days after session); Ore. 
Const. (1857) art. IV, §28 (same); S. D. Const. (1889) art. III, § 22 (same) ; 
Tenn. Const. (1870) art. II, § 20 (40 days after passage); Tex. Const. (1876) 
§ 39 (90 days after session) ; UTAH Const. (1895) art. VI, § 25 (60 days after ses- 
sion plus publication); Va. Const. (1902) §53 (90 days after session) ; WasH. 
Const. (1889) art. II, § 1, as amended 1912, § 31 (same); W. Va. Const. (1872) 
art. VI, § 30 (90 days after passage); Wis. Const. (1848) art. VII, § 21 (after 
publication). 

21 Neither a constitutional provision nor a statute exists in Delaware, Georgia, 
Pennsylvania and Rhode Island. In these states statutes take effect cn passage. 
See supra note 4; see also Wright v. Overstreet, 122 Ga. 633, 50 S. E. 487 (1905) ; 
Optometry No. 1, 27 Dist. 375 (Pa. Op. of Att’y Gen., 1917). 

22 Ara. Cope (Michie, 1928) § 5531 (60 days after passage for penal acts) ; 
Conn. Gen. Stat. (1930) § 6569 (July 1st after session); Miyn. Stat. (Mason, 
1927) § 10928 (after approval by governor, or when valid without); Mont. Rev. 
Cope (Choate, 1921) § 90 (July 1st after passage) ; Nev. Rev. Laws (1912) § 4127 
(from passage) ; N. H. Pus. LAws (1926) c. 2, § 38 (May 15th and Oct. 15th after 
session) ; N. J. Comp. Star. (1910) § 13, p. 4973 (July 4th after passage); N. Y. 
Lecis. Law (1909) § 43 (20 days after passage) ; N. C. Cope Ann. (Michie, 1927) 
§ 6105 (30 days after session) ; S. C. C1v. Cope (1922) § 41 (20 days after executive 
approval) ; Vr. Gen. Laws (1917) § 38 (June 1st after passage) ; Wyo. Comp. Star. 
Ann. (1920) § 56 (90 days after session). Wisconsin supplements the constitution 
by setting July 1st, after passage and publication, as the date of effect. Wus. Srar. 
(1927) § 370.05. 

23 Jimmerson v. State, 19 Ala. App. 305, 97 So. 686 (1923) ; see McLaughlin v. 
Newark, 57 N. J. L. 298, 302, 30 Atl. 543, 544 (1894); cf. In re Hendricks, 5 N. D. 
114, 64 N. W. 110 (1895) (general statute directed all acts to go in effect at earliest 
date allowed by constitution). 

24 Florida, Mississippi, Utah, and West Virginia. See notes 8 and 9, supra. 
The two latter states require a two-thirds vote to override the constitutional 
provision. 

25 The phraseology varies. The emergency clause alone, the safety clause alone, 
or both, may be incorporated into the constitution. See notes 17, 18, 19, supra. 

26 Arizona, California, Kentucky (reasons to be set out in legislative journal 
rather than in the bill), Maine, Massachusetts, and Ohio. In Arizona the original 
provision was amended to require a statement of the facts, because of the abuse of 
the earlier clause. See Jumper v. McCollum, 179 Ark. 837, 838, 18 S. W.(2d) 359, 
360 (1929). 

27 Colorado, Idaho, Illinois, Indiana, Maryland, Missouri, Nebraska, New 
Mexico, North Dakota, Oklahoma, Oregon, South Dakota, Tennessee, Texas, Vir- 
ginia, and Washington. Despite the wording of the constitution, the Illinois Su- 
preme Court has held it necessary to set out the facts. Graham v. Dye, 308 Ill. 283, 
139 N. E. 390 (1923) ; People ex rel. Murray v. Holmes, 341 Ill. 23, 173 N. E. 145 
(1930). Contra: Breckenbridge v. County School Board, 146 Va. 1, 135 S. E. 693 







854 HARVARD LAW REVIEW 


larger majority in the legislature, usually two thirds, for the passage of 
one of these measures.** Apart from its relation to a referendum pro- 
vision,”® the emergency clause alone has been and continues to be an 
interesting mirror of legislative methods. Its abuse has been widespread 
and striking. Thus, at the regular session *° of the Texas legislature of 
1891, emergency clauses were to be found in 86 * acts of a total of 118. 
In 1905, 126 bills had emergency clauses attached, of a total of 166, but 
in 63 alone does the emergency clause seem to have been effective.*? 
Again, in 1915, among 156 acts, 50 of the 138 emergency clauses were 
operative; in 1929 there were 314 acts, 290 of which had emergency 
clauses, of which 189 were effective. A refreshing contrast is presented 
by Massachusetts under the referendum amendment, in the exercise of 
the provision as to laws “ necessary for the immediate preservation of 
the public peace, health, safety, or convenience.” ** Thus, in 1921 only 
43 of 502 acts contained an urgency preamble, while in 1929 the pro- 
portion was 34 to 382, although the “ public convenience ” would fur- 
nish a liberal range for legislative discretion.** Perhaps the most vivid 
examples of legislative abuse are the attaching of emergency clauses to 
acts adopting a state flower *° or floral emblem.** It is, of course, diffi- 
cult to make an accurate criticism of legislation, in the absence of a 
competent knowledge of the facts before the legislature, but the urgency 





(1926); see Garrigus v. Board of Comm’rs, 157 Ind. 103, 107, 60 N. E. 948, 950 
(1901). Under these constitutions it is insufficient to state merely that an act shall 
be “in force from and after its passage.” Mark v. State, 15 Ind. 98 (1860) ; State v. 
Pacific Express Co., 80 Neb. 823, 115 N. W. 619 (1908). 

28 Arizona, Colorado, Illinois, Maine, Maryland, Massachusetts, Michigan, 
Missouri, Nebraska, New Mexico, North Dakota, Oklahoma, Ohio, South Dakota, 
Virginia and Washington. Cf. supra note 24. The California and Kentucky con- 
stitutions simply require a formal roll call. 

29 See Legislation (1930) 43 Harv. L. Rev. 813; Fry, Constitutional Regulation 
of Legislative Procedure in Colorado (1930) 3 Rocky Mr. L. REv. 38, 56 et seq.; 
LoweLL, Pusiic OPINION AND PoPULAR GOVERNMENT (1913) 175. 

30 The figures here compiled refer only to the regular sessions of the respective 
legislatures for the various years. 

31 Perhaps some of this number failed of effect for various causes. See note 32, 
infra. 

32 The figures as to the number of emergency clauses which were effective are 
based upon notations at the foot of each act in the bound session laws for 1905, 
1915, and 1929. The notations declare the date upon which the laws became 
operative. It is probable that the emergency clauses failed for want of the neces- 
sary two-thirds majority or similar cause. 

33 Mass. Const. art. XLVIII. 

84 Missouri also furnishes a fairly conservative picture. In 1879, some 49 of 
153 acts had emergency clauses while the figures for 1905, 1915, and 1929 were 
47 of 163, 49 of 140, and 29 of 211, respectively. In South Dakota in 1890, emer- 
gency clauses were inserted in 64 of 145 acts, a proportion perhaps not subject to 
criticism since it was the first session of the South Dakota legislature. But subse- 
quent proportions were as follows: in 1905, 85 to 173; in 1915, 132 to 295; in 
1929, 55 to 254. In Indiana, there was an emergency declaration in 62 of a total 
of 116 acts in 1855, 88 of 170 in 1905, while in 1915 and 1929, respectively, the pro- 
portion was 79 of 191 and 66 of 221 acts. For a résumé of acts containing an emer- 
gency clause enacted by the 75th General Assembly of Indiana, see (1927) 2 IND. 
L. J. 478. Virginia presents a less striking record, the figures for 1904 being 98 and 
262, for 1914, 83 and 362, for 1928, 141 and 531. © 

35 Colo. Laws 1899, c. 139, noted in Fry, supra note 29, at 57. 

36 §. D. Laws 1903, c. 219, noted in JONES, op. cit. supra note 4, at 165. 
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of authorizing borrowing for a gift to a patriotic society,®’ or of author- 
izing cities to advertise,** would at least seem doubtful.*® 

The courts everywhere have taken the attitude that it is mandatory 
upon the legislatures to comply strictly with these constitutional pro- 
visions or, otherwise, an act will not be treated as in force until the 
arrival of the regular date fixed by the constitution.*® More than a 
formal compliance, however, is not generally required. Thus, the courts 
have declared that, at least in the absence of flagrant unreasonableness, 
inquiry will not be made into the actual existence of an emergency where 
one is declared,*! or into the sufficiency of the facts stated to constitute 
an emergency, where they have been expressed.** The result is practi- 
cally to leave the legislature subject to no guide but its own conscience, 
providing that care is taken to bring the emergency clause within the 
terms of the constitutional phraseology ** and to meet any requirement 
as to voting.** 





RECENT CASES 


BANKS AND BANKING — Deposits — LIABILITY FOR Deposits oF CorRPo- 
RATE OFFICIAL TO His PErsoNAL Account. — The plaintiff, representing a 
New York corporation, brought suit against a Belgian bank for the conversion 





37 Va. Laws 1928, c. 278. 

38 Va. Laws 1928, c. 332. 

39 In another instance a bill for the regulation of cabooses declared ‘“‘ an emer- 
gency for the comfort and convenience of train crews.” Va. Laws 1914, c. 87. And 
a statute exempting bloodhounds from taxation was made an emergency act. Ind. 
Laws 1915, Cc. 125. 

40 People ex rel. Murray v. Holmes, supra note 27; Lemaire v. Crockett, 116 
Me. 263, 101 Atl. 302 (1917); State ex rel. Harvey v. Linville, 318 Mo. 698, 300 
S. W. 1066 (1927); Riley v. Carico, 27 Okla. 33, 110 Pac. 738 (1910); Sears v. 
Multnomah County, supra note 17; State ex rel. Brislawn v. Meath, 84 Wash. 302, 
322, 147 Pac. 11, 18 (1915). 

41 Carpenter v. Montgomery, 7 Blackf. 415 (Ind. 1845); Orrick v. Fort Worth, 
52 Tex. C. A. 308, 114 S. W. 677 (1908) ; State ex rel. Durbin v. Smith, 102 Ohio St. 
591, 133 N. E. 489 (1921) (alternative holding) ; Kadderly v. Portland, 44 Ore. 118, 
74 Pac. 710 (1903) ; see Day Land & Cattle Co. v. State, 68 Tex. 526, 543, 4 S. W. 
865, 873 (1887) ; Roanoke v. Elliott, supra note 12, at 400, 96 S. E. at 822. Contra: 
Attorney-General ex rel. Barbour v. Lindsay, 178 Mich. 524, 145 N. W. 98 (1914). 
State ex rel. Brislawn v. Meath, supra note 40. In the Washington case the court 
reversed the earlier attitude toward pure emergency clauses and declared that the 
safety clause, introduced with the referendum, was subject to review. But such re- 
view will only result in a declaration of the invalidity of the statute when the safety 
clause is patently false. State ex rel. Short v. Hinkle, 116 Wash. 1, 198 Pac. 535 
(1921). There seems sound reason for making a distinction in referendum cases. 
See Legislation (1930) 43 Harv. L. Rev. 813, 816-17; Barnett, Judicial Review of 
Exceptions from the Referendum (1922) 10 Cattr. L. REv. 371, 378. 

42 Stanley v. Gates, 179 Ark. 886, 19 S. W.(2d) 1000 (1929) ; cf. In re McDer- 
mott, 180 Cal. 783, 183 Pac. 437 (1919). 

43 Where a statute contained a phrase that since it “ would greatly tend to 
benefit the people of this state, and there is urgent necessity therefor” it should 
take effect on passage, it was held bad for failure to declare an “ emergency.” 
Biggs v. McBride, 17 Ore. 640, 21 Pac. 878 (1889). But cf. Jameson v. State, 
32 Tex. Cr. 385, 24 S. W. 508 (1893). 

44 Hargrove v. Arnold, 26 S. W.(2d) 581 (Ark. 1930); Giebel v. State, 28 
Tex. Cr. 151, 12 S. W. 591 (1889). 
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of the proceeds of a check. The check, drawn on the United States Treasury 
and payable to the corporation was indorsed in the corporate name by its 
president, and subsequently indorsed by the president individually payable 
to the defendant. The check was mailed to the latter for collection, appar- 
ently with the corporate consent, but unknown to the corporation the presi- 
dent wrongfully had his personal account credited. The defendant forwarded 
the instrument for collection to a correspondent bank in Washington, D. C. 
After collection and remittance to the Belgian bank, the president withdrew 
the proceeds. By Belgian law no duty of inquiry is imposed upon a bank 
receiving corporate checks for collection and credit to the personal account 
of the corporate official. The law of the place of collection imposes such a 
duty. From a judgment denying recovery the plaintiff appealed. Held, that 
since constructive notice was acquired by the correspondent from the form 
of the indorsements, such notice is imputable to defendant. Judgment re- 
versed. Weissman v. Banque de Bruxelles, 254 N. Y. 488, 173 N. E. 835 
(1930). 

Assuming, in the instant case, notice to the correspondent, the court’s 
result in imputing it to the defendant, the agent bank, seems indisputable. 
See 2 Mecuem, AcENcy (2d ed. 1914) § 1813; Seavey, Notice to Agent 
(1919) 65 U. or Pa. L. Rev. 1. The vice of the conclusion, however, lies in 
the assumption. Concededly, an agent bank which credits to a corporate 
officer’s personal account a check payable to the corporation but indorsed over 
by the same officer has notice of wrongdoing. Wagner Trading Co. v. Battery 
Park Nat. Bank, 228 N. Y. 37, 126 N. E. 347 (1920); Underwood, Lid. v. 
Bank of Liverpool, [1924] 1 K. B. 775; see Merrill, Bankers’ Liability for 
Deposits of a Fiduciary to his Personal Account (1927) 40 Harv. L. Rev. 
1077. Contra: Santa Marina Co. v. Canadian Bank of Commerce, 254 Fed. 
391 (C. C. A. oth, 1918), certiorari denied, 250 U. S. 643 (1918); Rice v. 
Peoples Sav. Bank, 140 Wash. 20, 247 Pac. 1009 (1926). But the suspicious 
circumstances which require the imposition of a duty of reasonable inquiry 
upon the agent bank do not confront its correspondent. Nothing suggests to 
the latter that the president’s personal account has been credited. And even 
granting notice of this fact from the form of the indorsements, it would 
have been highly reasonable to presume that proper inquiries had satisfied 
the agent bank of the president’s authority so to credit his account. Cf. 
Empire Trust Co. v. Cahan, 274 U. S. 473 (1927); Havana Central 
R. R. v. Knickerbocker Trust Co., 198 N. Y. 422, 92 N. E. 12 (1910). 
If the court’s conclusion be accepted, not only the correspondent but also 
the drawee bank would be placed upon inquiry. This seems a highly un- 
desirable burden to place upon banking transactions. See Scott, Participa- 
tion in a Breach of Trust (1920) 34 Harv. L. Rev. 454, 480. It follows 
that the defendant bank, whose liability, in view of the Belgian law, can 
be predicated only upon the wrong of its correspondent, should not have 
been held liable. 


Bitts AND Notes — DEFENSES: ALTERATION — ALTERATION TO CONFORM 
TO ORIGINAL AGREEMENT OF Parties.— The defendant and another made 
a note payable to the plaintiff for the accommodation of X. X, whom the 
parties intended should be a maker, inadvertently failed to sign, but some 
time after delivery the plaintiff secured his signature. A statute provides: 
“Where a negotiable instrument is materially altered without the assent of 
all parties liable thereon, it is avoided, except as against a party who has 
himself made, authorized or assented, orally or in writing. . . .” Ws. STAt. 
(1929) § 117.42, adapting NEcoTIABLE INSTRUMENTS Law §124. From a 
judgment for the plaintiff, the defendant appealed. Held, that as all of the 
parties originally understood that X was to sign, they will be taken to have 
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assented to the note as it was finally written. Judgment affirmed. Klundby 
v. Hogden, 232 N. W. 858 (Wis. 1930). 

Addition of a principal maker to a negotiable note is a material alteration, 
since it changes the number and relation of the parties; it therefore avoids 
the note as against any non-assenting party. Bank v. Meals, 316 Mo. 1158, 
295 S. W. 73 (1927); Handsaker v. Pedersen, 71 Wash. 218, 128 Pac. 230 
(1912). And an alteration, otherwise material, is none the less so because 
it is a detriment to the altering party. Johnson Farm Loan Co. v. McMani- 
gal, 288 Fed. 185 (C. C. A. 8th, 1923); Paxon v. Kregel Casket Co., g S. 
W.(2d) 856 (Mo. App. 1928). But before the Negotiable Instruments Law 
many jurisdictions recognized an exception to the rule that material altera- 
tions prevent recovery, in cases where alteration was innocently made to 
bring the note into accord with the original agreement. Duker v. Franz, 
7 Bush 273 (Ky. 1870); see Wallace v. Tice, 32 Ore. 283, 287, 51 Pac. 733, 
734 (1898). Contra: Merritt v. Dewey, 218 Ill. 599, 75 N. E. 1066 (1905). 
As a result of the enactment, however, such material alterations have gen- 
erally been held to avoid the instrument. Edington v. McLeod, 87 Kan. 426, 
124 Pac. 163 (1912); see Born v. Lafayette Auto Co., 196 Ind. 399, 406, 
145 N. E. 833, 835 (1924). But cf. Spiering v. Spiering, 138 Minn. 119, 164 
N. W. 583 (1917). Often undue resulting hardship may incidentally be 
averted, since, in the absence of fraud, the consideration for which the in- 
strument was given affords a basis of recovery. Lewis v. Schenck, 18 
N. J. Eq. 459 (1867); Columbia Groc. Co. v. Marshall, 131 Tenn. 270, 174 
S. W. 1108 (1914); see Note (1925) 19 Ix. L. REv. 674, 677. But the plain- 
tiff in the instant case can not recover on that ground, since the defendant 
received no part of the consideration. Keene v. Weeks, 19 R. I. 309, 33 
Atl. 446 (1895). It is thus of especial fortune to him that the court, by its 
finding of assent, avoided the harsh forfeiture which under the justly criti- 
cized § 124 of the uniform law usually results from alteration. See Ames, 
The Negotiable Instruments Law (1903) 16 Harv. L. REv. 255, 260. But 
since the Wisconsin adaptation of the section requires an assent to alteration 
“orally or in writing,” a finding of satisfaction of the requirement without 
an objective manifestation seems a dubious feat of statutory interpretation. 
See Wis. Stat. (1929) § 117.42; cf. Bolster v. Shaw, 31 D. L. R. 773 (1916). 


CovENANTS OF TITLE — CovENANT AGAINST INCUMBRANCES — EXISTENCE 
or Pustic HicHwaAy AS BREACH OF COVENANT. — The defendant conveyed 
to the plaintiff by a deed of general warranty certain rural land, including 
a strip twenty feet wide which the defendant had previously deeded to the 
county as a right of way for a county road. The county had delayed opening 
the highway, but at the time the plaintiff purchased the property substan- 
tial preparatory work had been done, including the clearing of brush and 
blasting of stumps. The plaintiff brought suit for breach of warranty, deny- 
ing that he knew of the existence of the way at the time he purchased the 
land. At the conclusion of the evidence the defendant challenged its suf- 
ficiency. The court entered judgment for the defendant, and the plaintiff 
appealed. Held, that the existence of a public right of way over rural land 
does not constitute an incumbrance within the covenants of a general war- 
ranty deed even though the grantee did not know of the way. Judgment 
affirmed. Barth v. Benson, 291 Pac. 374 (Wash. 1930). 

The existence of a rural public highway is, in contrast to other easements, 
generally held not to constitute a breach of a covenant against incumbrances. 
Sandum v. Johnson, 122 Minn. 368, 142 N. W. 878 (1913), (1914) 27 Harv. 
L. Rev. 386; Hoyt v. Rothe, 93 Wash. 369, 163 Pac. 925 (1917); see Whit- 
beck v. Cook, 15 Johns. 483, 491 (N. Y. 1818); Note (1929) 64 A. L.R. 
1479, 1482. But cf. Kellogg v. Ingersoll, 2 Mass. 97 (1806); Prichard v. 
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Atkinson, 3 N. H. 335 (1826); see (1924) 24 Cox. L. REv. 800. At least 
one decision other than that in the principal case has applied this rule where 
the way was not obviously apparent. Sandum v. Johnson, supra. Contra: 
Hymes v. Esty, 116 N. Y. 501, 22 N. E. 1087 (1889); Howell v. Northamp- 
ton Ry., 211 Pa. 284, 60 Atl. 793 (1905). Such a result is consistent with 
the theory that the peculiar treatment of highways is due to their beneficial 
character. See Harrison v. Des Moines & Ft. D. Ry., 91 Iowa 114, 119, 
58 N. W. 1081, 1082 (1894); cf. First Unitarian Soc. v. Citizens’ Sav. & 
Trust Co., 162 Iowa 389, 394, 142 N. W. 87, 89 (1913), (1913) 13 Cov. L. 
Rev. 655 (concealed sewer not an incumbrance because beneficial). But 
an earlier Washington decision recognized that a road across one’s land 
may be a not unmixed blessing. M’Whorter v. Forney Bros. & Co., 69 Wash. 
414, 125 Pac. 164 (1912) (rescission granted because of non-apparent high- 
way). The interest of certainty in real estate transactions may justify re- 
fusal to depart from the general rule on the basis of such subjective 
considerations as the grantee’s ignorance. But the court might well have 
taken into account the actual appearance of the highway in deciding whether 
to apply the rule, for its most plausible basis seems to be the assumption 
that parties fix their terms with reference to apparent ways. See Maupin, 
MARKETABLE TITLE (3d ed. 1921) § 127. Belief that inquiry into the physi- 
cal appearance of land over which easements are claimed would violate the 
parol evidence rule has led most courts to hold all ordinary easements within 
a covenant whether they are apparent or not. See Schafroth v. Ross, 289 Fed. 
703, 706 (C. C. A. 8th, 1923); Huyck v. Andrews, 113 N. Y. 81, 90, 20 N. E. 
581, 585 (1889); Note (1929) 64 A. L. R. 1479, 1480. Contra: Kahn v. 
Cherry, 131 Ark. 49, 198 S. W. 266 (1917); Chandler v. Gault, 181 Wis. 51, 
194 N. W. 33 (1923). But the use of extrinsic evidence to define the extent 
of a contract ordinarily is not considered to violate the rule. See RAWLE, 
CoveNANTS (5th ed. 1887) §§ 76, 78. New York, at least, despite the 
inconsistent reasoning of Huyck v. Andrews, has made the exception of a high- 
way from a covenant dependent on its notoriousness. Hymes v. Esty, supra 
(non-apparent highway held a breach). 


Divorce —Custopy AND Support oF CHILDREN — VALIDITY oF CoN- 
TRACT TRANSFERRING Custopy.— The defendant was divorced by his wife, 
who was awarded custody of their child. After her remarriage she contracted 
with the defendant to surrender the child in consideration of the defendant’s 
promise to take charge of and support it. The defendant cared for the child 
for three months and then sent it back. Action was brought by the wife and 
her second husband for subsequent support. The defendant demurred to 
the complaint. Held, that a contract changing the custody of a child from 
one parent to another, where the transferee is a fit person, is not invalid, 
and that the father had a duty apart from contract to support the child. 
Demurrer overruled. Gothard v. Lewis, 29 S. W.(2d) 590 (Ky. App. 
1930). 

In determining the enforceability of contracts for the care of a child, the 
social interest in the child’s well-being is the primary consideration. Smart’s 
Ex’rix v. Bree, 211 Ky. 335, 277 S. W. 478 (1925); Wellesley v. Duke of 
Beaufort, 2 Russ. 1 (Ch. 1827); Im re Ross, [1928] 3 D. L. R. 351. But 
the child’s welfare is itself dependent upon frequently conflicting interests. 
Thus, emphasizing the desirability of freedom to contract for the child’s 
economic benefit, some courts have enforced contracts transferring custody 
in return for property settlements on the child. Middleworth v. Ordway, 
191 N. Y. 404, 84 N. E. 291 (1908); Enders v. Enders, 164 Pa. 266, 30 Atl. 
129 (1894). On the other hand, stressing the interest in maintaining the 
parental relationship, one court has held that such a contract is against pub- 
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lic policy. Hooks v. Bridgewater, 111 Tex. 122, 229 S. W. 1114 (1921). In 
transfers from one parent to another, however, the latter consideration is 
inoperative if both parents are fit custodians. Hence contracts like that in 
the instant case are valid as between the parties. Ackley v. Burchard, 11 
Wash. 128, 39 Pac. 372 (1895); cf. Courtwright v. Courtwright, 40 Mich. 
633 (1879); Sykes v. Spear, 112 S. W. 422, 426 (Tex. Civ. App. 1908), aff'd, 
102 Tex. 451, 119 S. W. 86 (1909). Nevertheless, they can not bind the 
court. Coyle v. Coyle, 221 Mich. 76, 190 N. W. 650 (1922); Addison v. 
Addison, 117 Ore. 80, 242 Pac. 832 (1926). In regard to the duty of the 
husband, apart from contract, to support a child in his divorced wife’s cus- 
tody, the same interests conflict in a slightly different way. The fact that 
custody is awarded to the wife does not relieve the husband of his duty. 
Pretzinger v. Pretzinger, 45 Ohio St. 452, 15 N. E. 471 (1887). Contra: 
Hall v. Green, 87 Me. 122, 32 Atl. 796 (1895). Emphasis upon main- 
taining the parental relationship results in imposing a duty to support 
because the husband should not be able to escape his obligations through his 
own misconduct. Graham v. Graham, 38 Colo. 453, 88 Pac. 852 (1907); 
Fulton v. Fulton, 52 Ohio St. 229, 39 N. E. 729 (1895); see (1897) 10 Harv. 
L. REv. 454; (1902) 15 Harv. L. Rev. 495. Emphasis upon the child’s eco- 
nomic welfare makes the duty to support depend upon the means of the 
parties. White v. White, 169 Mo. App. 40, 154 S. W. 872 (1913); Graham 
v. Graham, 140 Tenn. 328, 204 S. W. 987 (1918); see Note (1928) 42 Harv. 
L. Rev. 112, 114. But see id. at 112 (duty dependent upon right to child’s 
services). On either ground the duty may be imposed even though, as in the 
instant case, the mother remarries. Stanton v. Wilson, 3 Day 37 (Conn. 
1808); Commonwealth v. Kitch, 22 Pa. Dist. 562 (1913). But if the second 
husband can more adequately support the child the effect of the remarriage 
may be to transfer the duty to support to him. Foss v. Hartwell, 168 Mass. 
66, 46 N. E. 411 (1897); Johnson v. Onsted, 74 Mich. 437, 42 N. W. 62 
(1889); White v. McDowell, 74 Wash. 44, 132 Pac. 734 (1913); Monk v. 
Hurlburt, 151 Wis. 41, 138 N. W. 59 (1912). 


EMINENT DoMAIN— WHEN IS PROPERTY ZTAKEN— REQUISITION OF 
Water Power RicHts. — Under authority given by the state of New York 
to take water from the Niagara river, a power company conveyed to the 
plaintiff paper company the use of 730 cubic feet per second. The Secretary 
of War subsequently granted revocable licenses to the power company under 
statutory authority. 34 STAT. 606 (1906); 40 Stat. 633 (1918). During 
the war the Secretary of War placed a requisition order with the power com- 
pany, promising fair compensation, for its total output of power, on the 
basis of all the water diverted by it from the stream, which included the 
water used by the plaintiff. The power company waived compensation and 
delivered power to users designated by the government’s order, which ex- 
cluded the plaintiff. The plaintiff instituted suit against the United States 
for compensation, but judgment was rendered for the defendant in the Court 
of Claims. The Supreme Court granted certiorari. Held, that the plaintiff’s 
water rights were taken, and that compensation must be afforded. Judgment 
reversed. International Paper Co. v. United States, 51 Sup. Ct. 176 (U. S. 
1931). 

The promise of fair compensation refutes the idea of a summary revocation 
of the power company’s right to the use of water in the interests of naviga- 
tion. The entire transaction showed a taking under the power of eminent 
domain rather than a voluntary contract with the power company. Cf. Lig- 
gett & Myers Tobacco Co. v. United States, 274 U. S. 215 (1927); see 39 
Stat. 216 (1916), 50 U. S. C. § 80 (1926). If, therefore, the plaintiff had 
a property right of use of the water, -it is entitled to compensation. Cf. 
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Duckett & Co. v. United States, 266 U. S. 149 (1924). A water right of use 
like that of the plaintiff’s has been regarded as a property interest which may 
be leased. Columbia Water Power Co. v. Columbia Elec. Street Ry., L. & 
P. Co., 43 S. C. 154, 20 S. E. 1002 (1895); cf. Bristol Hydraulic Co. v. 
Boyer, 67 Ind. 236 (1879) (non-riparian owner of water rights allowed dam- 
ages against lower riparian); see WIEL, WATER RIGHTS IN THE WESTERN 
States (2d ed. 1908) 448; Wiel, Running Water (1909) 22 Harv. L. Rev. 
190, 212 (non-riparian water rights regarded as property in appropriation 
jurisdictions). But requisition of the output of a plant, which prevents ful- 
fillment of a contract with a third party, does not give the third party a 
right to compensation from the government. Omnia Commercial Co. v. 
United States, 261 U. S. 502 (1923). On the other hand, compensation must 
be given for an actual taking of a contract right. Long Island Water Supply 
Co. v. Brooklyn, 166 U. S. 685 (1897). Such taking is usually found only 
where the contract right is expressly condemned, or is an incident of the 
value of other property taken. Long Island Water Supply Co. v. Brooklyn, 
supra; Monongahela Navig. Co. v. United States, 148 U. S. 312 (1892). Even 
though its interest is only a contract right to use water, the plaintiff should 
be able to recover when the government prevents this use through the requi- 
sition of all of the water rights allotted to the power company. Cf. First 
Const. Co. v. State, 221 N. Y. 295, 116 N. E. 1020 (1917) (right to fill in 
water and thereby gain title to land thus formed). But cf. Omnia Commer- 
cial Co. v. United States, supra. 


Equity — GROUNDS OF JURISDICTION: IN GENERAL— IMPAIRMENT OF 
CrepIT AS A BASIS FOR CANCELLATION OF UNENFORCEABLE CONTRACT. —A 
coal company filed a bill against a railroad to cancel a contract whereby the 
latter had agreed to build tracks to the plaintiff’s mines and the plaintiff to 
ship a specified amount of coal over the lines annually for fifty years. The 
bill alleged that the contract contravened the Interstate Commerce Act and 
had been rendered void by the World War, whereupon both parties under- 
stood that it was abrogated, but that the defendant was continuing to 
assert the enforceability of the contract and a large claim against the plain- 
tiff by reason thereof, thus impairing the plaintiff's credit and preventing 
its refinancing. The bill prayed that the contract be cancelled and that 
the railroad be enjoined from asserting further claims nder: it. After 
the bill was filed, the defendant commenced an action at law on the con- 
tract in another jurisdiction. It then moved to dismiss the bill. Held, that 
the plaintiff had an adequate remedy at law by way of defense, and 
that impairment of credit was not a ground for equitable jurisdiction. Bill 
dismissed. Consolidation Coal Co. v. Western Maryland Ry., 44 F.(2d) 595 
(D. Md. 1930). 

In the usual case in which cancellation of an instrument is granted despite 
the existence of a valid defense at law, there is present an element of fraud 
or other traditionally recognized ground of equitable jurisdiction, in addition 
to the likelihood of irreparable injury if the plaintiff be left to his legal de- 
fense. E.g., Peake v. Lincoln Nat. Life Ins. Co., 15 F.(2d) 303 (C. C. A. 8th, 
1926); Mutual Life Ins. Co. v. Pearson, 114 Fed. 395 (D. Mass. 1902); 
Johnson v. Lind, 217 Tl. App. 360 (1920); see 3 BLAcK, RESCISSION AND 
CANCELLATION (2d ed. 1929) §§ 643, 650. But if the plaintiff, left to his 
legal defense, would suffer irreparable injury, no other basis of jurisdiction 
should be necessary. Raulins v. Levi, 232 Mass. 42, 121 N. E. 500 (1919); 
cf. Bowen v. Morris, 219 Ala. 689, 123 So. 222 (1929). The unfounded as- 
sertion of a large claim for a considerable period constitutes a serious cloud 
on the plaintiff’s business standing, quite analogous to a cloud on title. Im- 
pairment of credit for a period the duration of which lies entirely within the 
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control of the adverse party involves irreparable damage, and should be 
recognized as an independent ground for equitable interposition. National 
Surety Co. v. Mullen, 50 Okla. 437, 150 Pac. 873 (1915); see Fredenburg v. 
Whitney, 240 Fed. 819, 823 (W. D. Wash. 1917); Fred Macey Co. v. Macey, 
143 Mich. 138, 151, 106 N. W. 722, 727 (1906); cf. Raulins v. Levi, supra; 
Thompson v. Emmett Irrig. Dist., 227 Fed. 560 (C. C. A. oth, 1915). In the 
principal case, however, in view of the fact that at the time of the decree an 
action at law was already pending, insuring prompt adjudication of the va- 
lidity of the contract, the court seems entirely justified in declining to exercise 
its jurisdiction. Sunset Tel. & Tel. Co. v. Williams, 162 Fed. 301 (C. C. A. 
gth, 1908). 


FEDERAL Courts — AUTHORITY OF STATE LAW — ADOPTION OF STATE LAW 
OF PRESUMPTION IN ADMINISTRATION OF STATE STATUTE.— The plaintiff 
was injured through the negligence of the defendant’s nephew while being 
driven by the nephew in the defendant’s truck. He sued the defendant in a 
federal district court under a New York statute imposing liability, in cases of 
automobile accidents, upon the owner of a car driven with his consent. 
N. Y. VeH. & Tr. Law (1929) § 59. At the trial the plaintiff showed the 
defendant’s ownership of the truck and rested on the presumption of consent 
raised thereby in the state courts. Both the defendant and the driver alleged 
that the car had been taken against the defendant’s express command. The 
district court dismissed the complaint on the ground that there was no evi- 
dence of consent, and the plaintiff appealed. Held, that the state presump- 
tion, which would entitle the plaintiff to go to the jury, must be applied by 
the federal court in administering the state statute. Judgment reversed. 
Pariso v. Towse, decided Dec. 15, 1930 (C. C. A. 2d). 

Following cases in other circuit courts of appeals, the court held that it 
was not bound by reason of the Federal Conformity Acts to follow decisions 
of the state court as to the burden of proof. Garrett v. Southern Ry., 101 
Fed. 102 (C. C. A. 6th, 1900); Chicago, G. W. Ry. v. Price, 97 Fed. 423 
(C. C. A. 8th, 1899); see Rose, FEDERAL JURISDICTION AND PROCEDURE (4th 
ed. 1931) § 524; cf. Massachusetts Bonding & Ins. Co. v. Norwich Pharmacal 
Co., 18 F.(2d) 934 (C. C. A. 2d, 1927) (admissibility of evidence); Leach, 
State Law of Evidence in the Federal Courts (1930) 43 Harv. L. Rev. 554, 
569-77. But cf. Franklin Sugar Refining Co. v. Luray Supply Co., 6 F.(2d) 
218 (C. C. A. 4th, 1925). The question therefore was essentially one of 
conflict of laws. A Supreme Court decision had held that the federal rule 
on the burden of proving contributory negligence must, as a matter of 
substance, be applied in a state court in an action under the Federal Em- 
ployers’ Liability Act. Central Vt. Ry. v. White, 238 U. S. 507 (1915); see 
Note (1915) 29 Harv. L. Rev. 95. Frankly regarding the rule involved in 
the White case as one of procedure, the court here felt bound by that decision 
to apply the New York presumption as a rule of similar character. Its 
conception of the nature of the state presumption as one which shifts to the 
defendant the burden of proof on the issue of consent does not seem justi- 
fied, however, by the cases. They apparently hold that a defendant’s con- 
tradiction of the presumption, uncorroborated by disinterested parties, does 
not justify withdrawal of the case from the jury. Kossack v. Garey, 
N. Y.L. J., Oct. 24, 1930, at 440 (N. Y. City Ct.); see Chaika v. Vandenberg, 
252 N. Y. 101, 104, 169 N. E. 103, 104 (1929); cf. Ferris v. Sterling, 214 
N. Y. 249, 108 N. E. 406 (1915). But cf. Der Ohannessian v. Elliot, 233 
N. Y. 326, 135 N. E. 518 (1922); Powers v. Wilson, 203 App. Div. 232, 196 
N. Y. Supp. 600 (1922). But if the jury were in doubt, there is no indication 
that a New York court would not instruct them to find for the defendant. 
If this distinction is correct, the result of the decision is to apply the White 
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case, despite its explicit language, to what is indisputably a rule of procedure, 
and to compel the importation at least of those rules which relate to the right 
of access to the jury, in actions on statutes of other jurisdictions. 


FEDERAL Courts — AUTHORITY OF STATE LAw— STATE LIMITATION OF 
LIABILITY FOR DAMAGE CAUSED BY NEGLIGENTLY STARTED FIRE. — The de- 
fendant negligently started a fire on its right of way which spread over inter- 
vening property to the plaintiff’s land. Decisions of the state courts had 
long established that the liability of a railroad in such a situation is limited 
to abutting landowners. In an action brought in a federal district court, a 
verdict was directed for the defendant and judgment entered thereon on the 
ground that the state decisions were binding. The plaintiff appealed. Held, 
that the state decisions are not binding on the federal courts, since the sub- 
ject is one of general jurisprudence. Judgment reversed. Cole v. Pennsyl- 
vania R. R., 43 F.(2d) 953 (C. C. A. 2d, 1930). 

The holding of Swift v. Tyson rested on the theory that the Federal Con- 
formity Act does not compel the federal courts to follow state decisions in that 
field of law governed by general common law principles. See Swift v. Tyson, 
16 Pet. 1, 19 (U. S. 1842); Holmes, J., dissenting, in Black & White Taxi Co. 
v. Brown & Yellow Taxi €o., 276 U. S. 518, 533 (1928); 1 BEALE, CONFLICT 
oF Laws (1916) §112a. Logically this theory would include, as governed by 
common law, the field of titles to real estate, which under the term of “ local 
usage ” was expressly excepted, probably in recognition of the necessity for 
intrastate uniformity on the subject. See Yates v. Milwaukee, 10 Wall. 497, 
506 (U. S. 1870); Note (1928) 38 Yate L. J. 88, 94; Sharp and Brennan, 
The Application of the Doctrine of Swift v. Tyson Since 1g00 (1929) 4 IND. 
L. J. 367, 377. The exception is extended to include questions relating to 
rights in personal property. Bryant v. Swofford Bros. Dry Goods Co., 214 
U. S. 279 (1909) (validity and effect of conditional sale); Thompson v. Fair- 
banks, 196 U. S. 516 (1905) (chattel mortgage); see 3 FosTER, FEDERAL 
PRACTICE (6th ed. 1921) §477b. But the state rule here rejected is appar- 
ently not of the type considered a rule of property. True, it does affect rights 
and duties of landowners, but it does not touch title. Black & White Taxi 
Co. v. Brown & Yellow Taxi Co., supra; New York, N. H. & H. R. R. 2. 
Fruchter, 271 Fed. 419 (C. C. A. 2d, 1921), rev’d on other grounds, 260 U. S. 
141 (1922); see Chicago City v. Robbins, 2 Black 418, 428 (U. S. 1862). 
The sphere of “local usage ” has, however, been extended even to questions 
not involving title. Detroit v. Osborne, 135 U.S. 492 (1890) (liability of mu- 
nicipal corporation for tort); Ohio v. Frank, 103 U. S. 697 (1880) (rate of in- 
terest on overdue obligation); Cahan v. Empire Trust Co., 9 F.(2d) 713 (C. 
C. A. 2d, 1926) (right to interest in action for conversion); see Doste, FED- 
ERAL PROCEDURE (1928) § 142. But see Note (1929) 17 Cattr. L. Rev. 167, 
174; PEPPER, THE BORDERLAND OF FEDERAL AND STATE DECISIONS (1889) 73. 
But the tendency has been, as in the principal case, not to extend it to the 
subject of negligence. Chicago City v. Robbins, supra (liability of land- 
owner for negligence of contractor); Baltimore & Ohio R. R. v. Baugh, 149 
U. S. 368 (1893) (fellow-servant rule); Snare & Triest Co. v. Friedman, 
169 Fed. t (C. C. A. 3d, 1909) (attractive nuisance doctrine). Contra: 
United Shoe Mach. Corp. v. Paine, 26 F.(2d) 594 (C. C. A. 1st, 1928) (land- 
lord’s duty to maintain safe common entrance); Houston v. Delaware, L. & 
W.R.R., 274 Fed. so9 (C. C. A. 3d, 1921) (last clear chance doctrine). Nor. 
since the Black & White Taxi case, can the New York rule be venerated as a 
“local usage ” exception merely by virtue of its age. The result is diversity 
of law within the state, not counterbalanced, in a field such as negligence, by 
any strong desideratum of national uniformity. Cf. Note (1930) 43 Harv. 
L. REv. 926, 932. 
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FOREIGN CORPORATIONS — JURISDICTION —SuIT ON FOREIGN CAUSE OF 
ACTION AS INTERFERENCE WITH FOREIGN COMMERCE. — An Alabama statute 
purported to grant to the state courts jurisdiction over foreign causes of 
action. A Kentucky corporation brought suit thereunder against a German 
shipping company engaged in foreign commerce for a tort which occurred in 
Florida. Action was commenced by attachment of a ship of the defendant 
in Alabama waters. On removal to the federal district court the defendant 
appeared specially to quash the writ of attachment on the ground that the 
state court lacked jurisdiction. The plaintiff urged that refusal of jurisdiction 
would render it remediless this side of the Atlantic since the defendant owned 
no property in this country and would not appear in Florida to be sued. 
Held, that insofar as the statute undertakes to grant jurisdiction over a 
foreign corporation engaged in foreign commerce in regard to causes of action 
arising outside the state it is in conflict with the commerce clause of the 
Federal Constitution. Motion granted and cause dismissed. Louisville & 
N. R. R. v. Deutsche Dampfschiff fahrts-Gesellschaft, 43 F.(2d) 651 (S. D. 
Ala. 1930). 

The assumption by state courts of jurisdiction over foreign carriers as to 
foreign causes of action has, in certain situations, been held to impose an 
unconstitutional burden upon that commerce which falls within the scope of 
the federal regulatory power. Davis v. Farmers Co-operative Equity Co., 
262 U. S. 312 (1923) (non-resident plaintiff; defendant only soliciting busi- 
ness in jurisdiction); Atchison, T. & S. F. Ry. v. Wells, 265 U. S. 101 
(1924); see Note (1929) 42 Harv. L. Rev. 1062; (1930) 43 id. 1156. In 
determining whether the entertainment of an action is forbidden by the com- 
merce clause, certain courts have tended to adopt purely mechanical tests. 
Some have seized upon any factual variation from the Davis case to support 
their jurisdiction. Boright v. Chicago, R. I. & Pac. R. R., 230 N. W. 457 
(Minn. 1930) (defendant’s ownership of tracts within the jurisdiction) ; 
Harris v. American Ry. Exp. Co., 12 F.(2d) 487 (D. C. App. 1926), certiorari 
denied, 273 U. S. 695 (1926) (defendant carrying on, rather than soliciting, 
business in jurisdiction). But see Note (1929) 42 Harv. L. Rev. 1062, 1065, 
n.14. See also Foster, Place of Trial in Civil Actions (1930) 43 Harv. L. Rev. 
1217, 1233, n.45. Others have held, as does the present court, without regard 
to the possible hardship on the plaintiff, that if the cause is foreign, at least 
where the defendant carrier is foreign, the action must be dismissed. Hodges 
& Co. v. Pennsylvania R. R., 128 So. §2 (La. 1930) (plaintiff a resident). The 
Supreme Court, however, has indicated that the foreign origin of the cause 
is not conclusive in the state of the defendant’s incorporation. Hoffman v. 
Missouri ex rel. Foraker, 274 U. S. 21 (1927). And the fact that the plain- 
tiff was a bona fide resident of the forum at the time the cause of action arose 
has been held by many courts to warrant the assumption of jurisdiction. 
Clark v. Louisville & N. R. R., 130 So. 302 (Miss. 1930); see Foster, supra, at 
1234, n.46; cf. Missouri ex rel. St. Louis, B. & M. Ry. v. Taylor, 266 U. S. 
200 (1924). Contra: Hodges & Co. v. Pennsylvania R. R., supra. The 
place of incorporation of the defendant, the /ocus of the cause of action, the 
residence of the plaintiff, should, it seems, be elements, only to be weighed 
in determining whether entertainment of the suit would be unreasonably 
burdensome. It may, indeed, be urged that inasmuch as the refusal of juris- 
diction here will relegate the plaintiff, an interstate carrier, to suit in Germany, 
consideration of the commerce clause favors the court’s jurisdiction. At 
any rate, since in the instant case effective administration of justice can be 
had only in Alabama, the resulting burden on the defendant would not be 
unreasonable. 
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FoREIGN CoRPORATIONS — Powers oF Directors — VALIDITY OF ASSIGN- 
MENT BY Less THAN A QuoruM. — An agent of a Russian corporation dis- 
membered by decrees of the Russian Soviet Republic assigned to the plaintiff, 
a New York corporation, a cause of action arising out of a transaction in 
England with the defendant. The assignment was made for the purpose of 
suit in New York by authority of the two surviving directors of the Russian 
corporation, who constituted less than a quorum; and suit was brought there 
against the defendant, which maintained a New York branch. The defend- 
ant appealed from a judgment for the plaintiff. Held, that the assignment 
was invalid because the authority of less than a quorum of directors is limited 
to that of conservators of assets in an emergency and no sufficient emergency 
existed here. Judgment reversed. Severnoe Securities Co. v. London & 
Lancashire Ins. Co., 255 N. Y. 120 (1931). 

The disorganization of pre-Soviet Russian corporations produced by Soviet 
nationalizing decrees has led English and American courts to disregard 
some technical charter requirements in protecting the companies’ foreign in- 
terests. Cf. Petrogradsky Mejdunarodny Kommerchesky Bank v. National 
City Bank, 253 N. Y. 23, 170 N. E. 479 (1930) (suit by directors allowed 
though requirements for meetings and reélections unsatisfied); Woronin, 
Leutscheg & Cheshire v. Huth, unreported, French translation: 55 Clunet 
756 (K. B. D. May 2, 1928); see Nebolsine, The Recovery of the Foreign 
Assets of Nationalized Russian Corporations (1930) 39 YALE L. J. 1130, 
1132, 1149, 1150. Although the surviving directors in the principal case 
could not act gua directors because of the lack of a quorum, quite possibly 
the English courts would allow them to sue in England as conservators. See 
Nebolsine, supra, at 1149, 1150. Conceivably even here the disorganization 
alone might provide a sufficient emergency to confer upon them power to 
sue or assign. However, in a previous case recognizing an agent’s power to 
conserve assets by assignment without ordinarily requisite authorization, an 
added factor was found in the danger that unless he acted the assets might 
be confiscated. See James & Co. v. Rossia Ins. Co., 247 N. Y. 262, 270, 160 
N. E. 364, 367 (1928). In view of the exceptional nature of the power exer- 
cised, the court may be justified in requiring such an added exigency. The 
court intimated that if it had not been possible to realize the asset through 
liquidation in England, where it was created, a sufficient emergency might 
then exist to authorize proceeding here. Cf. (1926) 161 LAw TIMEs 441, 
442. That the foreign character of the cause of action is not determinative 
may be inferred from intimations that interests of local creditors would also 
be considered. Cf. James & Co. v. Rossia Ins. Co., supra, at 269, 160 N. E. 
at 366; Employers’ Liability Assur. Co. v. Sedgwick, Collins & Co., [1927] 
A. C. 95, 105 (H. L.). But the emphasis attached to what the court con- 
siders the “ situs” of the debt as the proper place for recovery makes the 
decision appear a disguised application of the doctrine of forum non con- 
veniens. Cf. Foster, Place of Trial (1930) 44 Harv. L. Rev. 41, 53, 54. 


INSURANCE — MuTuAL BENEFIT INSURANCE — EFFECT OF MISDESCRIP- 
TION OF INELIGIBLE BENEFICIARY. — The assured took out a life insurance 
policy with a fraternal benefit society, naming the plaintiff as beneficiary. He 
falsely described the plaintiff as “ cousin.” The policy, as appears from the 
agreed statement of facts, made the untruth of any statement of fact therein 
a ground for forfeiture. The assured subsequently went through a marriage 
ceremony with the plaintiff, and had the designation changed from “ cousin” 
to “wife.” At the time, he had an undivorced wife living, a fact of which 
the plaintiff was ignorant. Upon his death the society refused to pay the 
insurance. A statute limits payment by fraternal benefit societies to relatives 
and dependents. Onto Gen. Cope (Page, 1931) § 9467. The trial court al- 
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lowed the plaintiff to recover on the policy, and the society appealed. Held, 
that the plaintiff, as putative wife, could take as a dependent, since the effect 
of the false statement was removed by her subsequent eligibility. Judgment 
affirmed. Slovenian Mut. Benefit Ass’n v. Knafelj, 173 N. E. 630 (Ohio 
App. 1930). 

A putative wife is generally allowed to take as a dependent under fraternal 
benefit policies. Supreme Lodge A. O. U. W. v. Hutchinson, 6 Ind. App. 
399, 33 N. E. 816 (1893); see Note (1929) 60 A. L. R. 977. Despite express 
statements of warranty in the contract, a number of decisions treat the mis- 
description of the beneficiary in an insurance policy as matter of identifica- 
tion only, which does not invalidate the policy. De Benio v. Catholic Order 
of Foresters, 194 Ill. App. 616 (1915); see Lampkin v. Travelers’ Ins. Co., 
11 Colo. App. 249, 258, 52 Pac. 1040, 1043 (1898); cf. Notes (1924) 31 
A. L. R. 762; (1911) 34 L. R. A. (N.s.) 1192. Although a person can not 
take under the policy while ineligible, on this view subsequent eligibility 
should permit recovery, inasmuch as the rights of the beneficiary are deter- 
mined at the death of the insured. De Benio v. Catholic Order of Foresters, 
supra; Columbia Circle v. Auslander, 302 Ill. 603, 135 N. E. 53 (1922); 
Sharp v. Sovereign Camp Woodmen of the World, 137 Tenn. 77, 191 S. W. 
529 (1917); cf. Note (1922) 20 A. L. R. 959. Other courts, however, hold 
the misdescription to be a breach of warranty, rendering the policy void. 
Lodge v. Order of United Commercial Travelers, 125 Kan. 26, 262 Pac. 598 
(1928); Gaines v. Fidelity & Cas. Co., 188 N. Y. 411, 81 N. E. 169 (1907); 
Sovereign Camp W. O. W. v. Gallagher, 1 Ohio App. 368 (1913). Inasmuch 
as a warranty speaks as of the date of the contract, the policy would be void 
ab initio, and could not be revived by subsequent appointment of an eligible 
beneficiary. Boyer v. United States Fid. & Guar. Co., 206 Cal. 273, 274 
Pac. 57 (1929); see 3 Joyce, INSURANCE (2d ed. 1917) §§ 1966a, 1976. The 
same result is reached by courts which consider the designation of the bene- 
ficiary a material misrepresentation. Sovereign Camp W. O. W. v. Galla- 
gher, supra; Carter v. Employees’ Benefit Ass’n, 212 Ill. App. 213 (1918); 
Stribling v. Fraternal Aid Union, 107 Neb. 363, 186 N. W. 317 (1922). In 
the principal case, even if the express warranty is held not to include this 
statement, the misrepresentation would seem to be material, for the policy 
would not have been issued if the true relationship of the beneficiary had 
been disclosed. 


ParoL EVIDENCE RULE — NATURE AND SCOPE — EXCLUSION OF EXTRINSIC 
EVIDENCE OF AGENT’s AuTHORITY. — The plaintiff, a dealer in jewelry, gave 
a diamond to a broker to show to his customers pursuant to an under- 
standing embodied in the following memorandum: “ These goods are sent 
for your inspection and remain [my] property ... and are to be returned 
on demand. Sale takes effect only from date of approval of your selection 
and a bill of sale rendered.” ‘The diamond came to the defendant, a bona 
fide purchaser, after passing through the hands of several dealers. The 
plaintiff sued to recover the diamond or its price. The trial judge excluded 
the defendant’s offer of evidence showing a custom of brokers to sell jewelry 
consigned to them, and struck out evidence of prior dealings between the 
plaintiff and the broker. From a judgment of the Appellate Division re- 
versing a judgment for the plaintiff, the plaintiff appealed. Held, that the 
memorandum was unambiguous, and that parol evidence of trade custom 
and previous acts of the parties was inadmissible. Judgment of the Appel- 
late Division reversed and judgment for the plaintiff affirmed. Green v. 
Wachs, 254 N. Y. 437, 173 N. E. 575 (1930). 

Delivery of a chattel to a dealer in such chattels, even with authority to 
show, does not give apparent authority to sell. Utica Trust & Dep. Co. v. 
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Decker, 244 N. Y. 340, 155 N. E. 665 (1927); Levi v. Booth, 58 Md. 305 
(1882). Contra: Carter v. Rowley, 59 Cal. App. 486, 211 Pac. 267 (1922). 
Of course evidence of a prior course of dealing between the plaintiff, de- 
fendant, and broker would be admissible to show apparent authority to sell. 
Smith v. Clews, 105 N. Y. 283, 11 N. E. 632 (1887) (memorandum similar 
to that in the principal case); cf. Smith v. Clews, 114 N. Y. 190, 21 N. E. 
160 (1889). Evidence of dealing between the plaintiff and the broker 
should likewise be admissible to show actual authority, if it could be demon- 
strated that the memorandum was not intended to delimit the broker’s 
authority. Cf. Spooner v. Cummings, 151 Mass. 313, 23 N. E. 839 (1890). 
Since the trial judge struck it out after hearing, it is a fair inference that 
the evidence was not of that nature, but was offered to explain or modify 
the memorandum as an instrument intended to confer the broker’s authority. 
On this analysis the case seems to be a departure from the rule frequently 
laid down in New York and numerous other jurisdictions that the parol 
evidence rule does not apply save in suits between parties to the instru- 
ment and their privies. Folinsbee v. Sawyer, 157 N. Y. 196, 51 N. E. 994 
(1893); Northwestern Assur. Co. v. Chicago Mut. Bldg. Ass’n, 198 Ill. 474, 
64 N. E. 979 (1902); Hegna v. Peters, 199 lowa 259, 201 N. W. 803 (1925). 
But the result seems correct, for the principle of the parol evidence rule, 
that whenever an agreement has been integrated into writing, other evidence 
is to be excluded as irrelevant, should apply to third parties as well as to 
the parties upon the instrument. Natrona Power Co. v. Clark, 31 Wyo. 284, 
225 Pac. 586 (1924); see 2 WILLISTON, ConTRACTS (1920) § 647; AGENCY 
RESTATEMENT (Am. L. Inst. 1928) § 264. 


REFORMATION OF INSTRUMENTS — REFORMATION OF MEMORANDUM OF 
OraL CONTRACT WITHIN THE STATUTE OF FRAUDS. — The plaintiff orally 
contracted to sell, and the defendant to buy, certain stock at $1150 per share. 
By mutual mistake, the memorandum signed later by both parties stated 
the price to be $1050 per share. The New York Statute of Frauds declares 
such a contract unenforceable if not evidenced by a written memorandum. 
New York Pers. Prop. Law (1911) § 83. The plaintiff, after tendering the 
stock at the higher price, brought an action for the reformation of the written 
agreement and for damages for the defendant’s failure to accept the tender. 
From a judgment for the plaintiff, the defendant appealed. Held, that a 
court of equity can not reform a mere evidentiary writing of a contract 
within the Statute of Frauds, as distinguished from a jural act, and damages 
can not, therefore, be awarded since the oral contract is unenforceable. Judg- 
ment reversed. Friedman & Co. v. Newman, 255 N. Y. 340 (1931). 

If the parties to a deed or executed contract within the Statute of Frauds 
have, as the result of a mutual mistake, embodied in the writing an agreement 
other than that intended, equity will decree reformation and give suitable 
relief upon the instrument as reformed. Walden v. Skinner, to1 U. S. 577 
(1879); Correll v. Greider, 258 Ill. 479, 101 N. E. 930 (1913); Gillespie v. 
Moon, 2 Johns. Ch. 585 (N. Y. 1817); see Notes (1906) 19 Harv. L. Rev. 
290; L. R. A. 1917A 571. Contra: Glass v. Hulbert, 102 Mass. 24 (1869). 
But cf. Kennedy v. Poole, 213 Mass. 495, 100 N. E. 635 (1913). But in the 
case of executory contracts, the mistake may be set up as a ground for 
rescission. Belknap v. Sealey, 14 N. Y. 143 (1856); see Note (1926) 35 
Yate L. J. 739, 743. Some courts have, therefore, refused to give the relief 
of reformation when the contract was executory. Vogt v. Mullin, 82 N. J. 
Eq. 452, 89 Atl. 533 (1914); Davis v. Ely, 104 N. C. 16, 10 S. E. 138 (1889); 
see 3 WILLISTON, ConTRACTS (1920) § 1555. Contra: Atwood v. Mikeska, 
29 Okla. 69, 115 Pac. ro1r (1911); Chapman v. Milliken, 136 Wash. 74, 
239 Pac. 4 (1925); see 2 Pomeroy, Equity JuRISPRUDENCE (4th ed. 1918) 
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§ 866. Since New York has not committed itself on this point, the instant 
case may be supported as a refusal to reform an executory contract. But cf. 
Keisselbrack v. Livingston, 4 Johns. Ch. 144 (N. Y. 1819). But the distinc- 
tion adopted by the court between reforming an evidentiary writing and a 
jural act is unwarranted. An erroneous memorandum can not be enforced 
according to its terms, as was held in the principal case, nor can a jural act. 
Belknap v. Sealey, supra. The effect of reformation, therefore, in any case is 
the enforcement of an oral contract which would otherwise be unenforceable 
because within the Statute of Frauds. Cf. 3 WILLISTON, CONTRACTS (1920) 
§ 1548. Other courts have reached a conclusion contrary to that of the prin- 
cipal case without discussion. Hughes v. Payne, 22 S. D. 293, 117 N. W. 363 
(1908) ; see McMee v. Henry, 163 Ky. 729, 731, 174 S. W. 746, 747 (1915). 


RESTRAINT OF TRADE— CLAYTON AcT— COMMERCE WITHIN SECTION 2 
or THE Act. — The Clayton Act, section 2, declares it unlawful “ for any 
person engaged in commerce, in the course of such commerce .. . to dis- 
criminate in price between different purchasers of commodities . . . where 
the effect . . . may be to substantially lessen competition . . . in any line 
of commerce... .” 38 Stat. 730 (1914), 15 U. S. C. $13 (1926). The 
American Can Co. sold tins to the X Co., a competitor of the plaintiff, more 
cheaply than to the plaintiff; as a consequence, the X Co.’s interstate trade 
gained at the expense of the plaintiff’s. Of the tins sold to the X Co., more 
than ninety-nine per cent were delivered within the state of manufacture. 
The plaintiff sued the American Can Co. for treble damages under section 4 
of the Act. From a judgment for the plaintiff, the defendant appealed. 
Held, that the sales to the X Co. were in the course of interstate commerce. 
Judgment affirmed. American Can Co. v. Ladoga Canning Co., 44 F.(2d) 
763 (C. C. A. 7th, 1930), certiorari denied, 51 Sup. Ct. 183 (1931). 

Discrimination in price which reduces competition in the vendee’s sphere 
of trade rather than the vendor’s falls within section 2 of the Clayton Act. 
Van Camp & Sons Co. v. American Can Co., 278 U. S. 245 (1929), Note 
(1929) 42 Harv. L. Rev. 680. But the prohibition extends only to dis- 
criminatory sales in the course of interstate commerce. Interstate commerce 
has been held to embrace the purchase of goods with a view to resale or 
re-transfer outside the state. Swift & Co. v. United States, 196 U. S. 375 
(1905); Lemke v. Farmers Grain Co., 258 U. S. 50 (1922). In the instant 
case, however, the commodity bought was not itself resold; the subsequent 
sale of the tins was merely incidental to trade in the products with which 
they were filled. Moreover, in the Lemke case, the original vendee was a 
codperative association of which the vendors were members; in the Swift 
case, the vendee was agent for a foreign principal to whom the goods were 
re-shipped; in essence, therefore, sale and resale, or sale and re-transfer, con- 
stituted a transaction between a seller within the state and a buyer outside. 
No such identity in interest between vendor and original vendee, or between 
original vendee and subsequent purchaser, existed in the principal case. A 
result contrary to that reached might have found support in decisions holding 
interference with the manufacture of products to be distributed outside the 
state not a burden on interstate commerce. United Leather Workers Inter- 
nat. Union v. Herkert & Meisel Trunk Co., 265 U.S. 457 (1924); Utah- 
Idaho Sugar Co. v. Federal Trade Comm., 22 F.(2d) 122 (C. C. A. 8th, 
1927), (1928) 41 Harv. L. Rev. 675. But the court was evidently moved by 
a lively appreciation of the evils in unwarranted price discrimination. Cf. 
NATIONAL INDUSTRIAL CONFERENCE Boarp, INc., PuBLIC REGULATION OF 
Competitive Practices (1929) 69. But cf. Carver, The Possibilities of 
Price-Fixing in Time of Peace (1919) 9 Am. Econ. Rev. 246. The Van 
Camp case has been credited with reviving section 2 of the Clayton Act, 
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long esteemed a dead letter in the law. See Van Camp & Sons Co. v. Ameri- 
can Can Co., supra; GASKILL, Price DIsCRIMINATION UNDER THE AMERICAN 
Can Company Decision (1929) 10. The present decision serves to forestall 
a possible relapse of that section into ineffectiveness. 


RESTRAINT OF TRADE— SHERMAN AcT — RESTRAINT ON LOCAL SALES OF 
Out-oF-STATE PouLTRY SOLD AND DELIVERED FoR LocaL CONSUMPTION. — 
Over 98 per cent of the live poultry coming into New York City is sold by 
out-of-state shippers to receivers in the city, who unload it, put it in coops, 
and resell it to wholesalers. About 65 per cent of the wholesalers are mem- 
bers of the Greater New York Live Poultry Chamber of Commerce, which, 
together with the union which butchered the poultry and the truckmen’s 
union which delivered it, was indicted for a violation of §1 of the Sherman 
Act, 26 Stat. 209 (1890), 15 U. S. C. §1 (1926). The indictment 
charged a conspiracy to control the sales of wholesalers to retailers by 
preventing recalcitrant wholesalers from getting delivery of butchered chicken 
from the receivers, who were themselves not parties to the agreement. The 
defendants were convicted and sentenced, and from that judgment appealed. 
Held, that the restraint on the sale between the receivers and the whole- 
salers was a restraint on interstate commerce. Judgment affirmed. Greater 
New York Live Poultry Chamber of Commerce v. United States, decided 
Jan. 12, 1931 (C. C. A. 2d). 

The court concludes that the receivers were mere conduits for commerce 
between the shippers and the wholesalers, and compares the case to a Su- 
preme Court decision that though ownership of gas in a pipe line changed as 
the gas entered the state in which it was to be consumed, it was nevertheless in 
interstate commerce. Peoples Natural Gas Co. v. Public Serv. Comm., 270 
U.S. 550 (1926). But that case seems readily distinguishable, for the Court 
there emphasized the continuous movement of the gas. See id. at 554. The 
court relies also on cases holding that cattle from out of the state, only tempo- 
rarily within it, were still in interstate commerce after a local sale. Swift & 
Co. v. United States, 196 U.S. 375 (1905); Stafford v. Wallace, 258 U.S. 495 
(1922). Though stressed in those decisions, the fact that the cattle were 
bound out of the state in which the restraint occurred is considered unim- 
portant here, on the ground that the Supreme Court, in distinguishing the 
cases subsequently, laid no emphasis upon that point. Industrial Ass’n v. 
United States, 268 U. S. 64 (1925). In the Industrial case plaster which 
came from out of the state was kept by a group of dealers from builders who 
would not agree to adopt the “ American” plan of employment. The Court 
decided in that case that the restraint was not upon interstate commerce, on 
the ground that the delivery of the plaster to the dealers closed the inter- 
state movement; it differentiated the stockyards cases, saying that there was 
only an interruption of the interstate transit at the yards. See id. at 79. The 
instant case, on the other hand, appears to be a close parallel. Here, too, no 
purchaser had been fixed upon before the importation of the goods. Cf. 
Federal Trade Comm. v. Pacific States Paper Trade Ass’n, 273 U. S. 52 
(1927) (immediate resale by wholesaler of goods specially imported to fill 
customer’s order held interstate commerce). Nor, as the court points out, 
was the seller the agent of an out-of-state principal. Cf. Binderup v. Pathe 
Exchange, 263 U. S. 291 (1923) (delivery to local agent insufficient to take 
property out of interstate commerce) ; Live Poultry Dealers’ Protective Ass’n 
v. United States, 4 F.(2d) 840 (C. C. A. 2d, 1924). In distinguishing the 
Industrial case, however, the court relies on the fact that the plaster there 
imported was commingled with other local products in the dealers’ hands. 
But another federal court has interpreted that decision broadly to mean that 
dealings within the state of consumption between local wholesalers and re- 
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tailers are properly local in character. United States v. Southern Cal. Whole- 
sale Grocers’ Ass’n, 7 F.(2d) 944 (S. D. Cal. 1925). The contrary holding 
of the principal case, unless the fact of almost immediate resale is important, 
seems to expand considerably the concept of interstate commerce. 


TAXATION — WHERE PROPERTY May BE TAXED: CHOSES IN ACTION — 
Stamp Tax ON Promissory Notes. — In connection with the conduct of its 
manufacturing business in South Carolina, a local corporation established 
credits with banks outside the state. Whenever a loan was desired, a note 
signed by its officers was sent by mail to a bank, always subject, however, to 
revocation until accepted there. All these notes were made payable at the 
banking houses. Some were issued and mailed from the corporation’s office in 
Georgia; others were made and mailed in South Carolina. The South Caro- 
lina law requires the payment of a stamp tax by any person who issues, makes, 
or signs a promissory note, or by any person for whose benefit such a note is 
issued, made, or signed. 35 S. C. Stat. 1089 (1928). The corporation 
brought suit in a federal district court to enjoin the tax commissioners’ 
threatened levy of execution on its property for failure to pay stamp 
taxes upon the notes issued. Held, that the notes wholly formed outside the 
state are beyond its taxing power, but that the state may tax the notes which 
were made and mailed within its borders, even though the contract was not 
completed there. Injunction granted in part and refused in part. Granite- 
vilie Mfg. Co. v. Query, 44 F.(2d) 64 (E. D. S. C. 1930). 

The constitutional restrictions with which the Supreme Court has largely 
concerned itself in cases dealing with taxes upon activities have been those 
of jurisdiction and classification rather than the nature of the activities taxed. 
Cf. Louisville Gas & Elec. Co. v. Coleman, 277 U. S. 32 (1928); Compania 
De Tabacos v. Collector, 275 U. S. 87 (1927); Hatch v. Reardon, 204 U. S. 
152 (1907); Allgeyer v. Louisiana, 165 U. S. 578 (1897). Domicil of the 
actor does not give a state jurisdiction to levy an excise tax upon transac- 
tions which are extraterritorial. Allgeyer v. Louisiana, supra. Nor does a 
state acquire jurisdiction by the fact that a transaction is effectuated for the 
benefit of a business which is carried on within its borders. St. Louis Cotton 
Compress Co. v. Arkansas, 260 U. S. 346 (1922); Compania De Tabacos v. 
Collector, supra. The notes made and issued outside the state are therefore 
beyond the state’s taxing power. But as to the notes made in South Caro- 
lina, all of the acts of the corporation, subsequent to the credit arrangement, 
which produced the contract were done within the state. And no constitu- 
tional limitation requires that the levy of excises on contractual transactions 
be confined to the state in which the contract is completed. Cf. Palmetto 
Fire Ins. Co. v. Conn, 272 U. S. 295 (1926); Compania De Tabacos v. 
Collector, supra; see 4 Cootey, TAXATION (4th ed. 1924) § 1679. Counsel 
relied upon recent cases invalidating statutes which impose an inheritance 
tax upon estates in respect to debts owed to non-resident decedents by 
persons domiciled within the state. Farmers Loan & Trust Co. v. Minne- 
sota, 280 U. S. 204 (1930); cf. Baldwin v. Missouri, 281 U. S. 586 (1930); 
see Note (1930) 43 Harv. L. Rev. 792. But in these cases the testamentary 
transfer, unlike the issuance of the notes in the instant case, was effected 
entirely outside the taxing state. And while the raison d’étre of the inheritance 
tax holdings is the desire to avoid double taxation, the whole course of de- 
cisions in excise tax cases permits multiple taxation of activities which tran- 
scend state lines. Compania De Tabacos v. Collector, supra; Palmetto Ins. 
Co. v. Conn, supra; see Farmers Loan & Trust Co. v. Minnesota, supra, at 
213 (specific exception of intangibles which have acquired a business situs) ; 
cf. Powell, The Business Situs of Credits (1922) 28 W. Va. L. Q. 89. 
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Trusts — CESTUI’S INTEREST IN THE RES— APPORTIONMENT OF PRo- 
CEEDS FROM SALE OF STOCK RIGHTS IN SUBSIDIARY CORPORATION BETWEEN 
Corpus AND INCOME oF TRUST OF CoRPORATE STOCK. — The X corporation, 
a fire insurance company, bought the stock of the A company and offered 
to its own stockholders the privilege to subscribe thereto at a price below 
market value. The X corporation also organized the B company, which of- 
fered its stock to shareholders of the former. Trustees of stock of the X 
corporation sold both classes of rights and then instituted an accounting to 
determine the allocation of the proceeds as between the life beneficiary and 
the beneficiary in remainder. Held, that these privileges to subscribe repre- 
sent an incident to ownership of stock in the X corporation, and hence the 
proceeds should be accredited to the corpus of the trust. Decree accordingly. 
Matter of Martin, 138 Misc. 216, 245 N. Y. Supp. 201 (1930). 

As to whether the declaration of stock rights can ever effect a distribu- 
tion of corporate earnings, it may be contended that, practically, the stock- 
holder is placed by their issuance in a position where he can easily realize 
on such accrued earnings as are their basis. Accordingly, profits from 
the sale of rights in a subsidiary of the corporation whose stock is 
the trust res have been considered allocable to income. Eisner’s Estate, 
175 Pa. 143, 34 Atl. 577 (1896); see UNIFoRM PRINCIPAL AND INCOME 
Act (second tentative draft, 1929) §5(2); cf. Jones v. Integrity Trust 
Co., 292 Pa. 149, 140 Atl. 862 (1928) (rights in issuing corporation) ; 
Holbrook v. Holbrook, 74 N. H. 201, 66 Atl. 124 (1907) (same). But 
cf. Baker v. Thompson, 181 App. Div. 469, 168 N. Y. Supp. 871 (1918), 
afd, 224 N. Y. 592, 120 N. E. 858 (1918) (same); Estate of Merrill, 
196 Wis. 351, 220 N. W. 215 (1928) (same). See also Note (1930) 
44 Harv. L. Rev. tor. A New York decision seems to take the contrary 
view, though in that case it is not clear whether the rights were based upon 
earnings. Sturgis v. Roche, 122 Misc. 779, 204 N. Y. Supp. 859 (1924). If 
Eisner’s Estate be followed, however, for this calculation only so much of 
the corporate earnings as accrued after the inclusion of the basic stock in 
the res should be treated as such. Earp’s Appeal, 28 Pa. 368 (1857) (stock 
dividends). With this interpretation in mind, if, in the instant case, the X 
corporation purchased the A stock out of earnings, insofar as the value 
of the A rights is due to a deduction from the price at which X bought, 
there is clearly a distribution of surplus, allocable to income. And any 
sacrifice by the X corporation of an increase in value of A stock during the 
trust period would constitute pro tanto a distribution of earnings, whether the 
purchase was made with surplus or capital, since the corporation’s regular 
business involves dealing in securities. Krug v. Mercantile Trust & Dep. 
Co., 133 Md. 110, 104 Atl. 414 (1918); Matter of Martin’s Estate, 135 
Misc. 899, 241 N. Y. Supp. 500 (1929); cf. Re Gartenlamb, 185 Cal. 375, 
197 Pac. 90 (1921). On the other hand, a determination that the issue of 
the B rights directly to X stockholders constituted distribution of any X 
earnings would rest upon the circumstance that their value was due in any 
part to contributions to the B company out of X earnings. 
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CRIMINAL Justice In AmericA. By Roscoe Pound. New York: Henry 
Holt & Co. 1930. Pp. xiv, 226. $2.00. 


A group of men was discussing the privilege of police officers in making 
arrests. Some of those present considered the existing law inadequate and 
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advocated its extension; others opposed that position with the argument 
that executive power naturally tends to become oppressive and that to extend 
police privileges would lead to serious disregard of individual convenience. 
Each protagonist could cite instances of legal inability to arrest when arrest 
should have been made, or of police outrage in dragging some mere mis- 
demeanant from his bed at 3 A.M. when arrest could quite as efficiently have 
been made at a more reasonable hour. But none of the group had sufficient 
knowledge of the actualities fairly and accurately to evaluate either conten- 
tion. Therefore the fact that the law is as it is was a potent argument. 

Dean Pound’s book offers little if anything in respect to the operation of 
legal rules in modern conditions. Indeed such facts are not available any- 
where as yet, except in respect of occasional particular relationships investi- 
gated within restricted geographical limits. The one issue with Dean Pound 
which the reviewer might raise is as to his suggestion that the enormous 
labor necessary for a complete and carefully done modern treatise on crimi- 
nal law would be wisely and valuably expended. The unsatisfactory enforce- 
ment and administration of criminal law seem attributable less to lack of 
knowledge and comprehension of the existing legal rules, by the graduates 
of contemporary law schools at least, than to lamentable uncertainty as to 
the utilitarian merits of those rules. Time and intellectual effort might 
more helpfully be expended in the gathering of such information. But it 
must be conceded, of course, that the former can be done by intelligence 
without much money while the latter absolutely necessitates both. 

But if Dean Pound’s book offers little in the way of-information as to 
modern needs, it is almost shockingly illuminating as to the genesis and 
relationships of existing law. “ Reaction from the spirit of the criminal law, 
as it stood on the eve of colonization, and its consequences in seventeenth- 
century England and colonial America, dictated some of the most character- 
istic features of American criminal law as it was in the nineteenth century.” 1 

What that spirit and those consequences were and how American criminal 
law reacted to them is a great part of the content of the book. 


“Qur polity had its roots in the era of the Puritan Revolution. It was established 
as an independent polity in the era of the American Revolution. It was formu- 
lated in a written constitution in the era of the French Revolution. Thus the 
whole emphasis is on liberty as contrasted with order, on rights as contrasted with 
duties, on checks upon government as contrasted with efficient government, on 
the dangers of governmental oppression as contrasted with the menace of anti- 
social action.” 2 


And again: 


“As to conditions of enforcement . . . [our laws] presuppose an old-time Ameri- 
can farming community, when such cities as there were would now be thought no 
more than large country towns. Thus they presuppose a homogeneous population, 
jealous of its rights, yet zealous to keep order... . They presuppose a population 
in sympathy with the institutions of a government which it has set up, which it 
understands, and in which it believes. They presuppose a population which in all 
ordinary matters will conform to the precepts of the law as ascertained and made 
known, which may be relied upon to set the machinery of the law in motion of its 
own initiative when wrong has been done, and to enforce the law steadfastly and 
intelligently in the jury box.” ® 





1 P. 94. 2 Pp. 132. 3 Pp. 139-40. 
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To appreciate the utter futility in the modern world of rules so adapted, one 
needs only to contrast the conditions of, say, cities like Detroit and its inclu- 
sion, Hamtramck —a million and a quarter people under one local govern- 
ment surrounding a hundred thousand more, predominantly foreign born, 
under an independent local government; an intermingling of over fifty nation- 
alities and races, Magyars, Poles, Russians, Jews, Arabs, Maltese, Mexicans, 
white, black, and yellow; an excess of one hundred thousand males; a resi- 
dential turnover in some districts of eighty per cent in five years. One does 
not need facts as to actual operation to be fairly convinced that laws well 
adapted to one situation can not accord with the other situation so well as 
laws should. It is clear, as Dean Pound puts it, that “we must rely on the 
law and the policeman for much which was once in the province of neigh- 
borhood opinion.” + 

Beginning with discussion of the place of criminal justice in social control 
and the inherent difficulties in all justice according to law, and criminal 
justice in particular, the book goes into detail as to the social, political, and 
economic factors by which the content of our law and our attitudes towards 
its administration and enforcement have been influenced. It is legal history, 
in a sense, but the type of historical presentation whose importance has only 
recently acquired prominence; not a search merely for the beginnings of a 
rule and its development in relation to other rules, but a codrdination of 
rules with each other and with the psycho-social situation. In some places 
the reviewer feels that consequence and coincidence are not clearly dis- 
tinguished, but naturally analysis and correlation are less close and accurate 
and far less detailed in a rather popularized book of two hundred pages 
than one would demand of a more pretentious treatise. 

This historical background of the law is used not only to explain its con- 
tent but to account in part for the clichés, the traditional proceedings, the 
hostilities, and the whole contemporary psycho-social situation which now 
hampers the administration of criminal justice. In this particular connection 
the reviewer wishes that Dean Pound had appropriated more space to con- 
sideration of whether the “law” of criminal procedure as exemplified in 
judicial conventions truly represents popular thought and, a different thing, 
popular beliefs. The reviewer has always suspected that much inefficiency 
in criminal proceedings springs from lack of courage and ability in the ad- 
ministrative personnel rather than from any compulsion in the “ law ” or from 
insistent popular ideas. Certainly that lack of ability exists, if the distrust of 
the competency of juries and of the integrity of trial judges so emphatically 
manifested in the opinions of supreme courts themselves is justified. 

But in any event, all our socio-political activity is more influenced by 
clichés than most of us realize. That traditional gaffer who opposed the 
innovation of the electric chair because “ hanging was good enough for my 
grandfather and my father and I guess it is good enough for me,” is to be 
found in the law office, the legislature, and particularly the smoking com- 
partment, as frequently as beside the cracker barrel. The old law, the law 
as it is, whether of arrest, of criminal liability, of the function of the judge, 
of the jurisdictional importance of a jury, or of any other aspect of criminal 
justice, may not be at all what it should be merely because it is what it has 
been. If we can not now avail ourselves of figures and facts and sound 


* P.-24, 
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generalizations as to its actual operation in some given field, at least we can 
learn in many instances whether the purpose for which a particular rule 
originated and the conditions under which it developed have any relation 
to the conditions and necessities of the present. 

And to this end, the reviewer heartily recommends Dean Pound’s book 
to lawyer and layman alike. As he says, “A great part of any program 
of improvement is out of the field of the lawyer and must be left to the 
political and social philosopher. But the lawyer’s share in such a program 
must be large.” 5 

The book is not technical in expression or content and lay friends of the 
reviewer have read it absorbedly; yet it contains much that lawyers, even 
if they vaguely know it, have seldom seriously thought about. It should 
salutarily startle most minds to be told, and quite possibly persuaded, that 
“a chief obstacle to improvement [in the administration of criminal justice] 
is in the democratic tradition; in what we must pronounce false ideas of 
democracy.” ® 

Joun B. WaAITE. 

University of Michigan Law School. 





THE ADMINISTRATION OF JUSTICE FROM HoMER TO ARISTOTLE. By Robert J. 
Bonner and Gertrude Smith. Volume I. Chicago: The University of 
Chicago Press. 1930. Pp. ix, 390. $4.00. 


This book is what the title implies — a history of the administration of jus- 
tice in Ancient Greece prior to the Macedonian age. It is not a work on legal 
procedure. For a definition and classification of forms of actions, in regard 
to which we have adequate information in the case of Athens alone, the work 
of Lipsius* still occupies the field. It is often said, with partial truth, that 
the Greeks had laws, not a body of legal doctrine. On this subject a begin- 
ning of a new synthesis has been made by Weiss,? while the practice of law 
has already been treated adequately by Professor Bonner.* The growth of 
the judicial system naturally forms an integral part of all the larger histories 
of Greece and of its political institutions, but it has not hitherto been isolated, 
at least not in English, for separate detailed treatment. 

To give a summary of a work which is itself a reasoned and critical sum- 
mary of a large and complicated subject is impossible. All we can do is to 
register a judgment on the qualities of the book as a whole, elevate one of 
its distinctive characteristics and two of its novelties, and note a few desider- 
ata. It must be said at once that the authors, one of whom, Professor 
Bonner, was formerly a member of the Ontario Bar, have established their 
competence for their task by a number of valuable preliminary studies, by a 
thorough mastery of the ancient sources and the secondary literature, and 
by a judgment that is cautious and circumspect without being timid. The 
outstanding feature of the work, so it seems to the reviewer, is the emphasis 
laid on arbitration. In Homer we have “ voluntary arbitration”; in Hesiod 





& PR, 27, ©’ P. 798. 


Das ATTISCHE RECHT UND RECHTSVERFAHREN (1905). 
1 GRIECHISCHES PRIVATRECHT (1923). 
LAWYERS AND LITIGANTS IN ANCIENT ATHENS (1927). 
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“ obligatory arbitration”; and even when in the following epoch something 
like the modern “ compulsory process of law ” was evolved, the settlement of 
disputes by referring them to private and public arbitrators was maintained. 
The authors see in the itinerant justices of Pisistratos, in the Thirty of the 
Periclean epoch, and in the integration of the Forty and the Public Arbitra- 
tors (diaetetae) in 403 B.c. continuance and intensification of the effort to 
relieve disputants, judicial officers, and courts of the necessity of burden- 
some litigation. There is, however, a gap of fifty years between Clisthenes 
and Pericles in this development; and it is largely hypothesis that the 
functions of the itinerant justices and the Thirty were arbitral and not 
judicial. But Bonner and Smith have done a service by insisting that, 
just as we often ascertain our legal rights by consulting our lawyers without 
resorting to the courts, the Athenians of the fourth century could achieve a 
like object by an institution as deep-set in their judicial history as lawyers 
are in ours. 

Among the novelties, of which there are a good many, we note the treat- 
ment of impeachment (eisangelia), and the identification of demos plethyon 
in the great charter confirmed in 410 B.c.* with ekklesia kyria, familiar in 
Attic decrees, the essential feature being in each case the presence of a quo- 
rum of 6000 citizens. I doubt this identification. An ekklesia kyria seems 
to me one thing; an ekklesia competent to grant adeia quite a different thing, 
requiring special definition as to attendance and method of voting.5 On the 
other hand, I accept unreservedly the view expressed as to eisangelia — that 
the law (nomos) dealing with impeachments at no time limited this process 
to the cases specified in it: for certain named offenses it prescribed impeach- 
ment; for any offenses of a novel character affecting the commonwealth it 
permitted impeachment; it enlarged from time to time as experience dictated 
the list of offenses for which impeachment was mandatory. With this theory 
the evidence concurs nicely. 

Among the desiderata we include: a consecutive treatment of the réle of 
the thesmothetae; ° clearer recognition of the scope of kin and family custom- 
ary law and of the possible intervention generally in the course of legal 
development of a stage of class law; * an amplification of the section devoted 
to the oath of the Athenian Council in the light of recent discoveries; * further 
definition of the réle of the Public Prosecutors extraordinarily constituted; ° 
some discussion of the relation between the emporion?° and the emporitki 
nomi; and finally a concluding chapter, which no one is in a better position 
than the authors to write, establishing the extent and assessing the effects, 
good and bad, of the interplay of social-political and legal considerations in 





4 IG 2 I, 114; to which are now to be added IG 2 I, 49c and 97c, and new read- 
ings published by Wade-Gery in (1930) 24 Crass. Q. 116. 

5 Dem. XXIV, 45. 

6 An acceptable reconstruction of the history of this office which will do justice 
to its name —the sole clue we possess as to its origin —its early association with 
the Areopagus, and its tenuous connection at all times with private suits, has yet 
to be made. 

7 E.g., CopE oF GorTYN. 

8 IG XII, 5, 480; and Zerrscurirr FUR NUMISMATIK (1925) 217 et seq. 

® Synegori in the fifth century, kategori in the fourth. 

10 Cf. 5 Pauty-WissowA, REAL-ENCYCLOPADIE DER CLASSISCHEN ALTERTUMSWISS- 
ENSCHAFT (1905) 2532. 
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the judicial administration of Periclean and post-Periclean Athens. But per- 
haps we are asking for materials which the authors are reserving for their 
second volume. 


W. S. Fercuson. 
Harvard University. 





LABOR AND THE SHERMAN Act. By Edward Berman. New York: Harper & 
Bros. 1930. Pp. xviii, 332. $3.00. 


Studies of the application of the Sherman Act to labor combinations have 
hitherto been of a fragmentary character. They were generally either a dis- 
cussion of Supreme Court decisions and thus neglected the wide sweep of 
the Sherman Act in the lower federal courts, or commentaries upon a se- 
lected number of cases.2, A comprehensive survey of labor litigation under 
the Sherman Act has thus been wanting. This need Dr. Berman saw and has 
sought to supply. 

With Caesarean decisiveness Dr. Berman divides his material into three 
parts. His first concern is the problem of whether Congress “ intended ” to 
include or exclude labor unions from the operation of the Sherman Act. 
Much material is here amassed to prove an intent to exclude. It is, indeed, 
more persuasive than the arguments to the contrary. But, to the reviewer, 
it is not compelling. The search for legislative “intent” is too often a mat- 
ter of mere extravagant pretense, smacking of the prestidigitator’s art.2 And 
Dr. Berman forgets that in posing the alternatives of inciusion and exclusion, 
there is a third alternative — that Congress intended not to intend either to 
include or to exclude combinations of labor. Indeed, few Congresses could 
be more clearly convicted of shifting their responsibility to the courts than 
the Fifty-first Congress when, under the whip of an electorate blindly fear- 
ful of combinations, it oratorically proscribed all contracts, combinations, and 
conspiracies in restraint of trade. The Supreme Court soon learned that 
Congress could not have meant what it said.© It was thus forced into the 
showman’s game of uncovering peas of meaning under shells that Congress 
had left empty. 

Part Two is a chronological, mainly uncritical, résumé of the more impor- 
tant labor decisions under the Sherman Act. It is only as illuminating as 
such a summary of decisions can expect to be. To lift this series of cases 
out of the general stream of labor litigation and to fail to project them upon 





1 It is amazing how the legal periodicals neglect antitrust decisions in the lower 
courts. International Organization, etc. v. Red Jacket C. C. & C. Co., 18 F.(2d) 
839 (C. C. A. 4th, 1927), of so much moment to the United Mine Workers of 
America and Judge John J. Parker, escaped contemporary comment by any law 
review. 

2 See Powell, The Supreme Court’s Control over the Issue of Injunctions in 
Labor Disputes (1928) 13 Proc. Acap. Pot. Sci. 37, and the bibliography there col- 
lected in the notes. FRANKFURTER AND GREENE, THE LaABor INJUNCTION (1930) 
c. 4, also contains much material, but the emphasis is not upon the application of 
antitrust legislation. 

8 See Radin, Statutory Interpretation (1930) 43 Harv. L. REv. 863. 

4 See FRANKFURTER AND GREENE, Op. cit. supra note 2, at 8, n.36. 

5 Standard Oil Co. v. United States, 221 U. S. 1 (1911); United States v. 
American Tobacco Co., 221 U. S. 106 (1911). 
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the dynamic society in which they moved, is to ignore their significance and 
the springs of their decision. Furthermore, labor litigation under the Sher- 
man Act must be related intimately to other Sherman Act litigation. Such 
parallelism or want of parallelism as exists, one suspects, would be a fertile 
ground for critical contribution.® 

In Part Three, Dr. Berman moves to “ Analysis and Conclusions.” * Here 
he seeks to drag from the cases, earlier reviewed, the doctrinal element that 
they contain. Several criticisms may fairly be made of his handling of the 
cases, centering chiefly upon Dr. Berman’s lack of appreciation of the char- 
acter of the judicial process. He emphasizes entirely too much the language 
that frames the decisions, injecting into it even more refined metaphysical 
conceptions than it pretends to possess. He urges instead that social evalua- 
tions of the particular collective activities should determine the results. He 





® Cross-fertilization between these two types of litigation by the Supreme Court 
is rare enough. The significance of comparisons was dramatically presented by Mr. 
Justice Brandeis, dissenting, in Bedford Cut Stone Co. v. Journeymen Stone Cutters 
Ass’n, 274 U. S. 37, 65 (1927): “ The Sherman Law was held in United States v. 
United States Steel Corporation, 251 U.S. 417, to permit capitalists to combine in 
a single corporation 50 per cent. of the steel industry of the United States dominat- 
ing the trade through its vast resources. The Sherman Law was held in United 
States v. United Shoe Machinery Co., 247 U. S. 32, to permit capitalists to com- 
bine in another corporation practically the whole shoe machinery industry of 
the country, necessarily giving it a position of dominance over shoe-manufacturing 
in America. It would, indeed, be strange if Congress had by the same Act willed 
to deny to members of a small craft of workingmen the right to cooperate in simply 
refraining from work, when that course was the only means of self-protection 
against a combination of militant and powerful employers. I cannot believe that 
Congress did so.” 

7 Why, one is tempted to ask, must analysis be so disjoined from the material 
to be analyzed, and why is there a duty to reach resounding conclusions? Is this 
merely the scarlet letter of systematized graduate training, or is it the earmark of 
a collected rather than a written book? One sanguinely believes that a reader 
thinks as he reads and recoils from holding his critical faculties in abeyance in the 
awful hope that something may germinate. Even Dr. Berman can not help draw- 
ing anticipatory conclusions, with the result that to hew to his scheme he must re- 
peat them in the final chapters. Cf. pp. 102, 103 with 218, 219; 159 with 225. 

8 This is true of Dr. Berman’s handling of “ intent.” To determine whether a 
particular restraint comes within the Sherman Act, the Supreme Court has on occa- 
sion emphasized the intent of the defendants to affect interstate commerce. Cf. 
Coronado Coal Co. v. United Mine Workers of America, 268 U. S. 295 (1925). He 
is under an assumption, excusably due to the Court’s looseness in its use of lan- 
guage, that an actual intent is searched for by the Court, and rightly complains 
that neither the psychologists, scientists, nor psychoanalysts have found an accu- 
rate method of discovering intent—a complaint antedating by half a century 
the discoveries of the newer sciences. “The thought of man shall not be tried, 
for the devil himself knoweth not the thought of man,” per Brian, C. J., in Y. B. 
7 Ed. IV, f. 2, pl. 2 (1468). Intent, however, as used by the Court refers to intent 
as developed by criminal conceptions of mens rea, where the social consequences 
of an act are weighed with reference not to the intended result but to the inten- 
tional doing of the act. Similarly in these cases, the Court is groping to distinguish 
between unintended by-products of a combination and acts done with a knowledge 
of their character. This criterion, however, is far from being the controlling one. 
The ordinary lawyer is not blinded by language to the effective force of the facts. 
How the actual consequences of the restraint to interstate commerce are controlling 
is well illustrated by United Leather Workers v. Herbert, 265 U. S. 457 (1924), and 
by the emphasis placed upon the tonnage capacities of the mines in the second 
Coronado case in order to distinguish it from its predecessor. Coronado Coal Co. 
v. United Mine Workers of America, 268 U. S. 295, 308 (1925). 
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somewhat naively believes that this is what occasionally happens.® At the 
same time, he recognizes the uncertainty that characterizes labor litigation 
under the Sherman Act, but attributes it rather to the difficulty of applying 
refined logical conceptions than to differences in social judgments. One has 
been accustomed to ascribe uncertainty in the law to differences in philo- 
sophic and social viewpoint. To find that logical technique is the soft spot is, 
indeed, a discovery. But one can sympathize with Dr. Berman in his plea for 
judgments based upon avowed social considerations and for a more critical 
appraisal of the controlling considerations. 

One further criticism may be made of Dr. Berman’s handling of his sub- 
ject, and this is his neglect of materials extraneous to the decided cases. Law 
reviews, economic writings, trade union documents, all are relevant to a thor- 
ough ploughing of his subject.1° Labor law is a field peculiarly fit for com- 
bined effort by the lawyer, economist, historian, and “ sociologist.”24 No 
Sherman Act restrains such effort. 

Despite these criticisms, however, Dr. Berman has performed a valuable 
service. His collection of the material surrounding the enactment of the 
Sherman Act, and his collection of the decisions under the Sherman and 
Clayton Acts, are the first of their kind. They offered opportunities for a 
great book. The essential ingredient of its making must, however, be years 
marked by the taking of infinite pains. 

J. M. Lanois. 

Harvard Law School. 





THEORY OF LEGISLATION. By E. Jordan. Indianapolis: Progress Publish- 
ing Co. 1930. Pp. xix, 486. $3.75. 


This book has at least one defect, but I am afraid it is an extremely serious 
one. In fact, if except for this defect it had every imaginable virtue, we 
should still not know what to do with Professor Jordan’s formidable essay. 
Throughout its four hundred and eighty-two closely printed pages there is 
not a single concrete illustration, not one specific statute mentioned, not one 
specific case. No human creature breathes in the book, and indeed in that 
rarefied atmosphere breathing would be difficult. If Professor Jordan offered 
his book in evidence to prove that he had ever read a statute or a decision or 
seen a legislature in session or been present at any court proceeding, or per- 
sonally known any litigant or any legislator, it would certainly be adjudged 
that there was a complete failure of proof. If, none the less, he has had in 
fact many such concrete experiences and is merely summing them up in ab- 
stract terms, it must be confessed that what he offers is scarcely even an 
essence. It seems more like an exceedingly subtle vapor — perhaps we might 
even say, in order to retain the abstract tone, a vaporization. 





9 “Tt is not suggested that social philosophy has entered into every case. It is 
probably not clearly evident in most of them; but it exists nevertheless, and sev- 
eral important Supreme Court decisions under the statute (for example those in 
= Duplex and Bedford Stone cases) appear to have been strongly influenced 

y it.” P. 242. 

10 Compare, e.g., the way in which Dr. Berman handles the subject of damage 
suits against labor (pp. 215-18), with the treatment of the same subject in Witte, 
Social Consequences of Injunctions in Labor Disputes (1930) 24 ILL. L. REV. 772. 

11 Compare, e.g., the preface to the original edition of 1894 of Wess, History 
Or TRADE UNIONISM. 
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The difficulty is that when Mr. Jordan says “ legislation ” he does not mean 
what we ordinarily mean by it. Perhaps a characteristic statement is this: 


“ The problem of legislation, then, as the methodology of political reality, is one 
of speculatively determining, in advance of the experiencing or living through them, 
the ends and principles which, when experienced or lived through, will be felt inter- 
mediately as the fulfillment of human nature in the substance of the relations which 
incorporate the human with the natural into a world.” 1 


Evidently the legislation here referred to can not be the legislation that re- 
sults in Revised Statutes, and it scon appears that it is not, for, while Chap- 
ter X deals with Legislation as Speculation, Chapter XI treats of Legislation 
as Administration, and Chapter XII finds that the Judicial Process is exactly 
as much of a legislative function as passing a statute.2_ We have long sur- 
rendered the Separation of Powers, but the mind reels a little as all forms of 
civic organization are telescoped together under the terrific impact of Mr. 
Jordan’s Embodying-Will or his Wholeness Asserting-Its-Authority. It is 
small wonder therefore that he comes to the conclusion: 


“ The judgment that wills the unity of the social order, the legislative act issuing 
in a judicial decree, declaring the law of the order of the whole, is the ultimate of 
the practical life and the ground condition of all rational experience and of all 
significant existence. As such a judgment, the ultimate act of practice has its 
origin in speculative hypothecation of policy or polity; it has its reality progres- 
sively embodied and incorporated as objectivity in the administrative or experi- 
mential process; and it issues as end in law valid of the whole with the reflective 
comprehension of its instance in the universal in the constitutional decision.” 3 


This can hardly have happened within the ordinary atmosphere that sur- 
rounds the earth, but I shall not undertake to assert that there is not some 
layer or stratum below the empyrean in which these statements are at once 
true, intelligible, and practical. 

Mr. Jordan can not merely write such sentences, but he can perform the 
still more astounding feat of drawing inferences from them. One of these 
inferences seems to be that all statutes must be announcements of general 
principles and never anything else.t This opens an interesting prospect. 
Legislatures might convene, repeal all existing statutes, enact into law “ Suum 
Cuique ” and “ Neminem Laedere,” and forever after hold their peace. These 
general principles will easily cover all human relations. 

And yet one can discern within the vertiginous mists in which the author 
prefers to move, a real enthusiasm for justice, a real understanding of the 
limitations of legal technique, and a real feeling for the complication of hu- 
man relations. It is, unfortunately, not demonstrable that these things by 
themselves suffice to make a book. 

Max RaDIN. 

University of California School of Jurisprudence. 





1 P. 144. 3 Pp. 481-82. 
2 P. 449. 4 Pp. 132, 154. 
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Tupor CONSTITUTIONAL DocUMENTS A.D. 1485-1603, WITH AN HISTORICAL 
CoMMENTARY. By J. R. Tanner. Second edition. Cambridge: The 
University Press. 1930. Pp. xxiv, 636. 21/- 


CONSTITUTIONAL DOCUMENTS OF THE REIGN OF JAMES I. A.D. 1603-1625 
WITH AN HistorIcAL COMMENTARY. By J. R. Tanner. Cambridge: 
The University Press. 1930. Pp. xvi, 390. 18/- 


Until legal historians have provided their own source-books they must 
perforce use those prepared for students of constitutional history. It may 
readily be confessed that we fare as well as we could reasonably expect, and 
perhaps better than is sometimes supposed. Stubbs’ famous charters! have 
proved a rich repertory for half a century, and the later collections of 
Prothero,? Gardiner,? and others have all done useful service in putting im- 
portant legal sources upon the student’s own bookshelf —a very different 
thing from leaving him to find them, if at all, scattered through costly sets 
in a large library. 

Dr. Tanner’s volume of Tudor material is particularly rich in legal interest, 
and so its appearance in a second edition, with the text improved and the 
price reduced by about forty per cent, is all the more welcome. The second 
collection continues the earlier one on the same plan, the two together cover- 
ing almost a century and a half, The principal novelty is the absence of a 
general introduction in the manner of Stubbs, its place being taken by pre- 
liminary notes to each section of the work. These notes are condensed, and 
provided with numerous references to modern historical works. The reader 
is therefore given adequate first aid, but not much more, unless he attacks the 
reading of the monographs and articles cited in the notes. 

Apart from the parliamentary matters which begin to appear in the Tudor 
volume, and occupy much of the Stuart one, the principal point of interest 
is the Tudor experiment of dispensing justice through administrative forms. 
The two volumes contain abundant material on the use and abuse of the 
conciliar bodies — privy council, star chamber, court of requests, high com- 
mission, and the rest. The procedural orders of the council show us how it 
managed to transact its prodigious mass of business and how much depended 
upon the personality of the fairly small group which preserved intimate con- 
tact between the various prerogative courts and councils. Local gilds and 
mysteries were brought under central control as early as 1504, and through 
one of these bodies, the Stationers Company, the council controlled the press. 
Besides their multifarious statutory duties, the justices of the peace were fre- 
quently called on by the governing group to undertake special duties; among 
them, it is well to note, that of conciliation between prospective litigants. 
When these means failed, the councillors themselves seem to have taken such 
great pains to bring about settlements that during this period it would be 
plausible to say that there was a, real and acknowledged place for concilia- 
tion in our legal system. In very grave matters the council would supervise 





1 Secect CHarters & OTHER ILLUSTRATIONS OF ENGLISH CONSTITUTIONAL His- 
TORY, FROM THE EARLIEST TIMES TO THE REIGN OF EpWARD THE First (9th ed. by 
Davis, 1913). 

2 Setect Statutes & OTHER CONSTITUTIONAL DOCUMENTS ILLUSTRATIVE OF THE 
REIGNS OF ELIZABETH AND JAMES I (4th ed. 1913). 

8 CONSTITUTIONAL DOCUMENTS OF THE PURITAN REVOLUTION, 1628-60 (3d ed. 
1906). 
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a formal arbitration, in one case by two justices of the common pleas, the 
attorney and solicitor general. The star chamber at times figures as a legis- 
lative body; on another occasion a judge who had browbeaten a jury into 
convicting an innocent man was fined and ordered to pay a thousand pounds 
damages to the victim’s son; on another day, a defendant was fined and ad- 
vised to have his hair cut. The splendor of the court is seen in its menu, 
which on one day contained over a dozen sorts of poultry and game, includ- 
ing four-and-twenty blackbirds. 

An ominous speech in the star chamber in 1600 contains a great deal of 
matter in a very few words. It directs attention “to the overgrowing idle 
multitude of justices of peace, to maintainers and abettors of causes and suits, 
to solicitors and pettifoggers, to gentlemen that leave hospitality and house- 
keeping and hide themselves in cities and borough towns, to the vanity and 
excess of women’s apparel,” * and to other causes of the ruin of society. It 
is not often that one sees the justices of the peace in this light; but clearly 
the star chamber had a premonition of the decline of the conciliar system, 
both at Westminster and in the country. It was naturally tempted to blame 
it upon a general decline in morale, just as some would account today for the 
decline in democracy. In both cases we might better speak in terms of a 
change rather than a decline of political sentiment, and a shifting in interest 
and emphasis. The parliamentary movement, after all, was a worthy suc- 
cessor to the Tudor conciliar system. 

It would be easy to develop several other themes from the materials in 
these two volumes, but enough has been said to show how much there is of 
importance to legal historians in Dr. Tanner’s pages. It is proper to add 
that both volumes are printed and produced in a particularly attractive man- 
ner by the University Press. 

THEODORE F. T. PLUCKNETT. 

Harvard Law School. 





CASES AND MATERIALS ON THE LAw OF CREDIT TRANSACTIONS. By Wesley A. 
Sturges. St. Paul: West Publishing Co. 1930. Pp. xi, 1228. $6.50. 


Professor Sturges of the Yale Law School presents here the materials of 
a course which he has given for the past five years to take the place of the 
older courses in Bankruptcy, Mortgages, and Suretyship. He has done a 
great deal more, however, than merely condense between the covers of one 
book the subject matter of these three courses. He undertakes to bring 
together from many divisions of the law the scattered fragments that go to 
make up a very important entity in modern life, the Credit System. These 
materials are drawn not only from the courses mentioned but from such 
other parts of the traditional curriculum as Sales, Negotiable Instruments, 
Trusts, Procedure, Personal Property, and from numerous divisions of the 
Digest not heretofore represented in law school teaching. The author might, 
if his intention had been thor! dy to present the legal foundations 
of credit in the modern business world, have included a good deal more — 
excerpts from Criminal Law, the law of Agency, Partnership, Corporations, 
Banking, to say nothing of such statutory creations as Exemptions, Record- 
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ing Acts, Bulk Sales Laws, the regulation of Accountancy, Financial State- 
ments (public and private), and a host of minor provisions. He might 
further have included numerous special types of contract for the purpose of 
giving the creditor the power of exercising self-help or otherwise controlling 
procedure. The fact is that the law of Credit is not and never has been a 
planned entity. Business has at various times felt a need for the safe- 
guarding of credit beyond the point attained through the ordinary machinery 
for the enforcement of contractual obligations to pay money. In each gen- 
eration it has seized upon the particular bits of legal machinery calculated 
to serve this end, with the startlingly confusing results that are partially 
reflected in this book and this course —through no fault of the author. 

A pertinent issue might be framed on the question whether the business 
of a law school is to teach the Credit System or to teach legal principles 
regardless of their use in everyday business life. The issue is very different 
from that before the business school in its relation to such matters. In fact, 
it may be remarked in passing that books on such subjects as Credit Transac- 
tions and The Management of Business Units (the latter being the actual 
title of a work just appearing by two of Mr. Sturges’ colleagues) bear a 
strange resemblance to expanded chapters of the current casebooks on 
business law. In bringing this functional point of view into the law school, 
however, several difficulties are confronted. In the first place, it may be 
argued that the clustering of law courses around business facts rather than 
around legal principles tends to result in a hodgepodge of legal points that 
offers no opportunity for the development of principles. Again, by depart- 
ing from the old paths of classification one puts up unnecessary barriers for 
the student against the use of existing legal literature, and particularly its 
indexes. Furthermore, it is treading unknown paths. Finally, it limits the 
field of law to narrow confines, and if it makes its approach appear more 
up to date it does so at the expense of making it to the same extent ephemeral. 
There is, of course, a good deal to be said on the other side: that the new 
trend gives a more practical preparation for the actual work of the lawyer; 
that it is more realistic; that it subjects the law to a wholesome test from 
without, such as no study of legal principles alone could give; that all clas- 
sifications of law and curricula are more or less arbitrary and in need of 
constant revision lest they become expressive of the problems and interests 
of the past rather than of the present. 

The issue can not be resolved on any other basis than actual trial. It is 
therefore interesting to see how our author has met these problems. In 
the first place, as already indicated, he has exercised considerable restraint 
in the bringing in of materials not heretofore taught in the law school. Es- 
sentially, he has limited himself to a combination of a few well known 
courses. He has thus been able to develop these courses with quite enough 
detail for the law school student, assuming, of course, that the rest of the 
curriculum is allowed to develop so as to take care of certain gaps. Finally, 
he has heavily weighted the procedural aspects of his subject. 

His actual choice of materials is very . 6d. The bulk of the cases belongs 
to the twentieth century. Statutory material is given adequate considera- 
tion —the appendix contains in very convenient form the texts of several 
of the uniform acts. Law review articles and notes are briefly quoted for 
their best points perhaps to a far greater extent than is customary in cur- 
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rent casebooks. The footnotes, while excellent in their exploitation of the 
materials in legal periodicals, might in later editions be enriched by greater 
use of business literature from other sources. In the early part of the book, 
the author adds to his apparatus very stimulating questions which clearly 
bear the marks of having originated in good classroom work. 


NATHAN ISAACS. 
Harvard School of Business Administration. 





CASES AND AUTHORITIES ON CONSTITUTIONAL LAw. By Oliver Peter Field. 
Chicago: Callaghan and Co. 1930. Pp. xliii, 1072. $6.00. 


This casebook, says the author, “contains more materials of interest to 
students of government than are usually included in case books designed for 
use in law schools only.” Seemingly by way of illustration, he adds: “ Con- 
siderable attention has been devoted to such topics as interstate relations, 
the executive, foreign relations, freedom of speech and press, military affairs, 
and the constitutional aspects of searches and seizures.” The chapter on the 
executive is the only one that seems more appropriate for students of gov- 
ernment than for students of law, and yet there is nothing there that it 
would not be well for a lawyer to know. Except for the inclusion of some 
descriptive and theoretical matter from writings on government, the book 
seems to be about what it would be if the editor were aiming at law students 
only. 

Since completeness is impossible, the editor has chosen to pick a few prob- 
lems in each field and to present several cases on each problem. So many 
of the cases are modern that for the most part the student must compare 
them without adequate knowledge of their background. There is much to 
be said for dosing students heavily with Marshall and Taney before intro- 
ducing them to an analytical arrangement. This seems even more essential 
for college boys, however, than for law school men. College teachers could 
certainly handle a book of distinctly leading cases much better than they 
could handle one of selected applications. On the whole this collection seems 
better adapted to law schools than to colleges. 

At the front of each section are printed the apposite constitutional clauses. 
With apparently unconscious irony the editor says that this “may serve to 
emphasize the part that constitutional provisions play in the decision of 
judicial decisions.” This emphasis will be particularly striking in cases arising 
under the due process clause, cases involving state power over interstate com- 
merce, and those involving taxation by one government of the instrumen- 
talities of another. 

THOMAS REED POWELL. 
Harvard Law School. 





SuRVEY OF AMERICAN FoREIGN RELATIONS 1930. Prepared under the direc- 
tion of Charles P. Howland. New Haven: Yale University Press. 1930. 


Pp. xvii, 541. $5.00. 


This volume is the third in the series of surveys published annually for the 
Council on Foreign Relations. Its contents comprise three sections: (1) the 
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New Pacific; (2) World Order and Coordination; (3) Post-War Financial 
Relations. Section One includes an historical sketch of American relations 
with Pacific and Far-Eastern countries, a description of the effect upon China 
of the impact of the dynamic West, Post-Washington-Conference diplo- 
macy in the Far East, economic relations with China and Japan, the Philip- 
pine Islands in Pacific relations, and migrations in the Pacific Area. Section 
Two is devoted to the limitation of armaments up to the time of the London 
Naval Conference (thus continuing a study begun in the first volume), and 
to the first application of the Pact of Paris; namely, during the dispute be- 
tween Soviet Russia and China over the Far Eastern Railway. In Section 
Three we find a summary of the Young Plan, which should be read in con- 
nection with the article on Reparations and the Dawes Plan which appeared 
in the first volume. The section also contains notes on the French and Greek 
debts to the United States, and closes with a treatment of the disposition of 
Alien Enemy Property in the United States during the War, and a historical 
summary of the treatment of enemy property. 

Because of the actualité of the problems chosen for consideration, and the 
high authority enjoyed by the contributors — among whom we find Professors 
Blakeslee, Burgess, and McNair —the present volume is a useful work. In 
fact, the 1930 Survey appears to be a distinct improvement over the 1929 
volume, which was marred by a number of inaccuracies. At the same time 
we feel obliged to remark that the present Survey is exposed to the same 
criticisms of a general nature which apply to the series as a whole, and which 
are due in part to the prevailing editorial policy, and in part to the codpera- 
tive nature of the publication. With regard to editorial policy, in the first 
place, the series seems to have been misnamed; for none of the three vol- 
umes summarizes American Foreign Relations for a particular year, although 
this would appear to be the proper connotation of the title. This discrepancy 
is admitted by the editors; according to the Preface itself, the topics pre- 
sented in each volume “ will be those in which a culmination of some sort 
has thrown the questions involved into high relief, or those which have come 
to a stage of temporary arrest and so allow of deliberate examination.” This 
policy has led the editors to include surveys of such questions as reparations, 
disarmament, and American interventions in Latin America. These studies 
have been both useful and interesting, but not of a nature to constitute an 
indispensable desk book for the specialist, nor perhaps for the layman. The 
problems selected for treatment are usually too vast and complex to receive 
adequate consideration in a part of one volume. This should be apparent 
to anyone who scans the contents of the present Survey. In fact the short 
space allotted to each contributor has limited him to a mere summary of his 
subject. Moreover, in too many cases the articles are no more than a re- 
capitulation of books or articles already available. 

It has been suggested that the present publication would gain by being 
transformed into a veritable survey of American Foreign Relations for a 
given year. In the reviewer’s opinion, such a work would be almost indis- 
pensable. It is unobtainable today. We venture to propose the following 
plan for a book of this kind: a comprehensive review of the foreign relations 
of the United States for each year, each statement of fact supported by the 
citation of authorities, and with a bibliography appended. Interpretation 
and criticism of the facts should be made by such competent authorities as 
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have contributed to the Survey in the past, and this feature should con- 
stitute the most valuable part of each volume. If special monographs on 
important questions are included, they should be confined to questions not 
already adequately treated in available publications. Using the present 
Survey as an example, it would seem that the summary of the Young Plan 
constitutes a double emploi, not particularly useful in view of the numerous 
published analyses of that plan. Furthermore, the article on the application 
of the Pact of Paris to the Chinese Eastern Railway dispute is nine tenths 
a mere summary of the facts, which can be found elsewhere. On the other 
hand, the several pages devoted to the light which the incident throws upon 
certain deficiencies in the Briand-Kellogg Pact are excellent. In some cases, 
while a recapitulation of the facts is unnecessary, a synthesis thereof would 
make a real contribution. For example, in the 1929 volume the summaries 
of our various interventions in Central America are too short to be compre- 
hensive, and for the most part are repetitions of other studies covering the 
same ground. But the chapter which sets forth the general considerations 
which may have impelled us to expand into the Caribbean and Central 
America, is an extremely interesting and valuable synthesis. It should be 
remarked in closing that the section on the Pacific and the Far East, found 
in the present Survey, is particularly well done, and constitutes for the most 
part a valuable contribution. 
JoHN B. WHITTON. 
Princeton University. 





JupicriAL REvIEW OF FEDERAL ExecuTive Action. By Patrick H. Loughran. 
Charlottesville: The Michie Co. 1930. Pp. xvi, 813. $15.00. 


This book is a pioneer attempt to provide a digest of cases dealing with 
administrative law, a digest which is sorely needed. The leading legal digests 
have not yet followed the valuable classification used by the law reviews for 
many years, which includes Administrative Law as a major topic. There are 
a few casual attempts to arrange single cases under “ Administration ” or 
“ Administrative,” but there is no effort to make a complete classification 
under this heading. Mr. Loughran himself prefers the word “ executive ” to 
“ administrative ” in describing the activities reviewed, for he feels that the 
latter is merely a subdivision of a larger class covered by the other word.* 

The foreword shows that Mr. Loughran is an ardent disciple of Lord 
Hewart of Bury, the Lord Chief Justice of England, in his attack on the 
tendency of administrative authorities to encroach upon the proper sphere of 
judicial activity.2_ In the foreword and in a summary at the end of the book 
it appears that the author has a second volume of digested cases in manu- 
script which is more to the point of Lord Hewart’s attack than the substance 
of the present volume, and also of greater value to the student of adminis- 
trative law. This manuscript branches out to include state as well as federal 
authorities. 

The defects of the present work are those likely to occur in any pioneer 
attempt at the arrangement of material in a new field. Except for the excel- 
lence and abundance of purely mechanical aids to finding cases (130 pages 





1 Foreword, at p. iii. 2 Tue New Despotism (1929). 
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out of the 800 are devoted to indices) there is even less pretence for scientific 
classification than in the well known legal digests. For the uninitiated student 
of administrative law this digest is almost useless without the background to 
be acquired by reading John Dickinson’s scholarly book, Administrative 
Justice and the Supremacy of Law in the United States.2 There are some 
notes on the leading principles of constitutional law and federal jurisdiction, 
but they are not very helpful or desirably placed. One wonders whether the 
author would not be well advised to reduce the length of his extracts and also 
to improve the organization of the case material before attempting the 
publication of the second manuscript volume. In any event, his pioneering 
spirit is to be welcomed. 
James FoRRESTER DAVISON. 
George Washington University Law School. 





ZAKLADNi PrAvA OBéANSKA A Rovnost PRED ZAKONEM.* By Jaroslav KrejCi. 
Prague: “ Moderni Stat.” 1930. Pp. 215. Cena KC s50°-. 


This publication should be of interest to scholars in this country, since it 
makes apparent the extent to which American views regarding the civil rights 
of man — especially in respect to the constitutional clauses on equality — have 
influenced those legal theories concerning the new republican constitutions 
of Europe, which attempt to prove that the principle of equality should there 
have the same meaning as has been accorded to it by the courts of the United 
States. In several States, like Germany and Czechoslovakia, the principle has 
practically no meaning. For example, the theory and practice of the German 
courts has been that the principle of equality is binding on the executive and 
judicial departments, but not strictly on the legislative department. Hence 
there is no judicial revision by the Supreme Court of the Reich or any other 
court in respect of legislation from the standpoint of the equality principle. 
The Supreme Administrative Court of Czechoslovakia has gone a step further 
and stated that the principle of equality is not binding on the executive branch 
of the government, but is only a political program without legal importance. 
On the other hand, the Swiss practice approaches the attitude toward constitu- 
tional interpretation which is taken by the courts of the United States, recog- 
nizing in the principle of equality a limitation on all three branches of 
government. 

Lately there have appeared in Germany a number of legal authorities * 
who, pointing to the example of the Supreme Court of the United States, 
claim that the rule of equality is binding on the legislative power, and their 
teaching is gradually being adopted by the German courts. In, this respect 
it should be remembered that in Europe the influence of legal theories on the 
decisions of the courts is stronger than in America. 

The present volume deals critically with the evolution of these views on 
the principle of equality in France, the United States, Switzerland, Germany, 
and Austria. So far as the equality principle of the Czechoslovak Constitu- 
tion is concerned, the author is attempting to prove that it is binding on all 





3 (1927). 


* “The Fundamental Civil Rights and Equality Before the Law.” 
1 E.g., Kaufmann, Liebholz, and Triepel. 
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branches of the government, and he bases his contention on comparative ma- 
terial, especially on numerous American and Swiss judicial decisions, and on 
the provisions of the Minorities Treaties. Furthermore, he presents con- 
crete maxims which he believes should be followed, and he supports them by 
decisions of the United States Supreme Court.? 

It is important to remark that the ordinary Czechoslovak courts have no 
right to examine the constitutionality of laws. There is, however, a special 
“ Constitutional Court,” an academic body which can give a decision if asked 
to do so by the House of Deputies, the Senate, the Diet of the Carpathian 
Russia, the Supreme Court, the Supreme Administrative Court, or the Elec- 
toral Courts. Actually not one law has been examined. Hence the provision 
has been of only theoretical importance. 

It is only natural that the ideas of the author created considerable discus- 
sion in Czechoslovakia and other countries. The meeting of the German Law 
Association, scheduled for June 1931, has placed the question on its program, 
and Professor Redlich of the Harvard Law School is scheduled to introduce 
the topic. 

The author has published several academic volumes in his field, including 
Promulgace Zékoni*® and Delegace Zékonodérné Moci v Moderni Demo- 
kracii,* both of them evincing his characteristic liking for the theory and 
practice of the courts of the United States. He points out especially that the 
legislative power should be delegated in the manner permitted in the case of 
Field v. Clark.® 

Krejti is the first Czechoslovak political scientist to attempt to apply the 
practice of the American Supreme Court to the Czechoslovak Constitution 
and hence his work deserves our consideration. 

JosePH S. Rovucek. 

Hackettstown, New Jersey. 
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CorporATION AccouNTING. By William T. Sunley and Paul W. Pinkerton. 
New York: The Ronald Press Co. 1931. Pp. xv, 570. $5.00. 


This volume is not a mere accounting textbook, but presents a compre- 
hensive survey of accounting problems which arise in the preparation of 
corporate balance sheets. The authors show an up-to-date knowledge of 
statutory and constitutional provisions which have a bearing upon the cor- 
porate financial structure. Much of the volume deals with methods of ac- 
counting which represent sound financial policy from the point of view of 
the authors; and while it is intended primarily for the use of the expert 
accountant and the corporation bookkeeper, lawyers will find much of it 
helpful in attaining an understanding of complicated corporate finance. 





2 The author cites, among others: Strauder v. West Virginia, 100 U. S. 303 
(1879) ; Barbier v. Connolly, 113 U. S. 27 (1885) ; Yick Wo v. Hopkins, 118 U. S. 
356 (1886); Ohio ex rel. Lloyd v. Dollison, 194 U. S. 445 (1904); Lindsley v. 
Natural Carbonic Gas Co., 220 U. S. 61 (1911) ; Frost v. Corporation Comm., 278 
U. S. 515 (1929). 3 (1926), translated: “ The Promulgation of Law.” 

4 (1924), translated: “The Delegation of the Legislative Power in Modern 
Democracy.” 5 143 U. S. 649 (1892). 
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1931 CUMULATIVE SUPPLEMENT TO FEDERAL INCOME TAXATION. By Joseph 
J. Klein. New York: John Wiley & Sons, Inc. 1931. Pp. xi, 538. 
$6.00. 


Dr. Klein’s excellent main volume on federal income taxation appeared 
about two years ago, and was reviewed in (1929) 42 Harv. L. REv. 970. A 
1930 supplement of 311 pages, rather flimsily bound, now becomes an in- 
tegral part of the present volume, much more stoutly armored against wear 
and tear, and carrying some topics to so recent a date as January 26, 1931. 
The heavier binding may have ulterior significance. For the author intimates 
that his task is becoming an intellectual Old Man of the Sea, and he threatens 
to jettison the incubus. Perhaps the most important determinations since 
the fundamental volume have had to do with administration and other pro- 
cedural aspects of the federal tax, things which appeal most urgently to a 
small expert group. But fresh and significant matter striking the tax’s very 
roots may be in the offing. As an example, currently expressed doubts about 
the whole levy on capital gains will suffice. Such pending material deserves 
capable presentation, and excites the hope that Dr. Klein, after Patti’s illus- 
trious example, will make his farewell a lingering one. 


MeEtTHops IN SocrAL Science. Edited by Stuart A. Rice. Chicago: The 
University of Chicago Press. 1931. Pp. xiii, 822. $4.50. 


This volume, constituting the report of the Committee on Scientific 
Method of the Social Science Research Council, is a “ casebook ” composed 
of fifty-two studies, eight appendices, and three indices, in which numerous 
“social scientists ” tell about the underlying methodological assumptions of 
their brethren. The content of the book is so diverse in substance and qual- 
ity that practically any statement about it as a whole would be more false 
than true. Persons primarily interested in law as a profession or as a subject 
of study will have to use a great deal of ingenuity to make any connections 
between the subject matter of this volume and their work. But those who 
are interested in attempts to find out how society is put together will get en- 
joyment and stimulus from the better essays of the collection. 


A Stupy oF THE LEGISLATURE OF THE STATE OF MarYLAND. By Harry J. 
Green. Baltimore: The Johns Hopkins Press. 1930. Pp. vi, 110. $1.00. 


This is a sketch of the organization and procedure of the Maryland legis- 
lature. The detailed constitutional framework is elaborated by a particular 
examination of the legislative rules and the business of the legislative sessions 
of 1927 and 1929. It is neither an exciting nor imaginatively penetrating 
book. It is, however, a patient and intimate study of the workings of a 
single legislative body —a type of work unfortunately rare in the annals of 
American legislative science. It is expository rather than critical, jejune 
rather than weighty. The choice of the theme is to be applauded. Our 
knowledge of state legislatures is so superficial, so contemptuous, and so 
patterned upon the theory that they are essentially alike, that one can wel- 
come an attempt, even though not brilliantly executed, at coming to grips 
with one of them in a more than casual fashion. 
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Ten YEARS OF WorLD CoOpERATION. With a foreword by Sir Eric Drum- 
mond. Geneva: Secretariat of the League of Nations. 1930. Pp. xi, 
467. $3.50. 

This is a popular record of the work of the League of Nations during its 
first ten years. As such, it serves a purpose. For the layman, it is the most 
useful book published in its field, concise, comprehensive, and interesting. 
For the student and investigator, it has a very limited value. Unfortunately, 
official documents are not cited, though quotations from them are numerous. 
The organization and method of the League of Nations are all but neglected, 
in favor of a bare statement of results achieved. The latter suffers from the 
limitations of official authorship; but it is an impressive recital which entirely 
justifies Sir Eric Drummond’s modest judgment that “the League has defi- 
nitely, and greatly, grown in strength.” 


THe Turrp Decree. By Emanuel H. Lavine. New York: The Vanguard 
Press. 1930. Pp. viii, 248. $2.00. 


The expurgated versions of police brutality which creep occasionally into 
an erudite appellate court opinion (see Note (1930) 43 Harv. L. Rev. 617) 
may produce a temporary shudder among lawyers of the profession whose 
delicate sensibilities have long since repelled them from criminal practice. 
The gory pictures painted by Mr. Lavine, for a quarter of a century a New 
York police court reporter, are likely to administer a more violent shock. 
The features of Justice —the ministering spirit of the criminal courts — 
with the blindfold ripped aside disclose a mocking courtesan who yields to 


those with “ influence,” metes out swift revenge to those who can not pay. 
“It’s bad judgment to shoot a cop” (the title of chapter 7), for New York’s 
finest have their own penal code; it is also bad judgment to arrest a politician’s 
brother (see p. 43). Criminal administration is, of course, not all rotten; 
The Third Degree shows, however, that it is all pretty uncertain. The book 
proffers no panacea. 


1930 YEARBOOK OF THE NATIONAL PROBATION ASSOCIATION. New York: 
The National Probation Association. 1930. Pp. vi, 357. $1.00. 


This constitutes a record of the 1930 annual conference of the National Pro- 
bation Association and incorporates the papers which were presented at the 
Boston meeting last June. In it is contained a discussion of “ The Indi- 
vidualization of Justice” by Dean Pound; Dr. Winfred Overholser reviews 
“ Psychiatry and Crime” in a careful study based upon research in the 
Massachusetts county jails; the acute problem of juvenile detention pend- 
ing final disposition of a case is ably treated by Professor Harrison A. Dobbs; 
in all, thirty-five authoritative reports are included in the volume. The work 
evidences considerable recognition of the necessity of specialized training for 
the personnel of the probation service and of the administraticn of the 
juvenile and domestic relations courts. It is unfortunate, however, that 
much of the material partakes of the savor of propaganda rather than of 
searching self-criticism. 





